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في حماية حقوق  هادورو دالة الجنائيةـالع

 الإنسان

 في القانون العام علوم دكتوراه رسالة



  أ
 

 



  ب
 

 

 إهداء

 إلى ذكرى والدي رحمه االله 

ا االلهإلى الوالدة الكريمة حفظه  

 إلى زوجتي

إلى ابنتي جمانة   

 إلى كل الأهل والأحباب

 إلى كل الزملاء

طلبة العلمإلى كل   

من االله أن ينفع به قارئهراجيا  ،أهدي هذا العمل  

 



  ت
 

 

 شكر وعرفان

 

أتقدم بالشكر الجزيل أولا للأستاذ المؤطر الأستاذ الدكتور دايم بلقاسم 

 الذي شرفني بتأطير هذا العمل 

وأثني بالشكر على طاقم كلية أبي بكر بلقايد، أساتذة وموظفين لما 

 قدموه من دعم ومساندة 

 كما أتقدم بجزيل الشكر للجنة التي شرفتني بقبولها مناقشة هذا

  الموضوع

وأخيرا أتقدم بخالص الشكر والعرفان لذكرى الغائب عن جوارحنا 

والحاضر في قلوبنا الأستاذ الدكتور بن حمو عبد االله رحمه وغفر له 

 .لما قدمه من نصح ودعم
 



  ث
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        
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 

    

 


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



 



1

 





2 





             

         





 

         

            

                                                             
1  

199502 
2  

199711 
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









 



 

            

 



          



    

 







1966

        

 
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           

              

     

              

 

             



 

               



1 

         



           

          

 



 



                                                             
1  

– 2003301 
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

 





 



            





 



            

 

– 



 

 

           

   







لمقدمةا  
 

8 
 

            



         

 





    

             

    

 

          

           

            





 
  



             


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

 

           

            



 



            

  

             

 

             







  

 



            



 
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          





           

 

           



           

            

            

          

 





 

           

              

 

          



 
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 



  





 



 

           



             

 



   

 

         

 

          



 
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            



 
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 
 

            
        

             


               
 

  


 
 





 

            





http://hudoc.echr.coe.int/eng#%7B
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
 

     
15019961

           
           

 
 

              
  

             


            

            

              
 

 

 

                                                             
1 199616 0106201614

2016 
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 
 

         
  


 

           
           


 
 




            
 

          


 
             

 
 
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 
 

 


             
 

 
          


 

 
 

           
            

   
            

 
 

 



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


1  
   

   2        
 

            
              

              
3

 
               

 
  
             

 

                                                             
1  2003

  55 
2  

2013244 
3  200827.28 
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            
121


              

 
            

            
           

            
2           

          


 
 

 

                                                             
1   66 155081966    48 1966

15 02232015402015 
2  16.13.121766 155 
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


1 


2 
3 

             
le soupçonne

        
 
 

 l'inculpele prévenu
l’accusé 4 




                                                             
1  1998

228 
2                 

2005103 
3                

199252 
4   Décret du 20 mai 1903 portant règlement sur l'organisation et le service de 
la gendarmerie française. 
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            
1

            


              
2 

   
44

51
  

 
 

 
          

3
 

 
 

                                                             
1              2013 

2014195 
2  36،38،67،56،59،338 
3 1266 155 
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 15 
-    92

1         
 

-  

-  

- 
           

 

-          
      

 

- 
 

      19      


 
            

         28  

                                                             
1  11 10 22 2011  37  03

2011 
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   2016       






              

            
           


 

          21
22

          
 

               
 

-  

- 48 

 
 
 
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 
 

    



 

 
 

 


 


           
  

        1 
             




 

                                                             
1                

2010112 
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             
  




              
             

 
              




 
 123

  17  
          

   63 
1 




 
                                                             

1  76 
2   

1999142 
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1            
         

 
        
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201342 
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 
 85    

     72    
           


 

 
            

1 
 1    737576 

       
 

           
72


 


73


 

                                                             
1 94 
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
               




 
          


1 

 75
  





             

             


  
75

            

                                                             
1  91 
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            
 

75
             

    
 

            
   
              

1 


          


 
 





      

 

                                                             
1 95 
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76



 7602
 

           
 72    

              
     73           

1 
73

         


    
        


 

 2
 

                                                             
1 158 
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 


1 
 

 
 

             
 

           
74240 


       241     

2 
             

67


73
 

                                                             
1 159 
2 18 
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1 
 

2             
 

   
172 

3 

 

4 
 

 
5 

 
6 

    673  
 

 



. 
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        
              

337 
            
              

1 


 
 

 
   

             
 

 1         


   
             

2 

                                                             
1 222 
2 92 
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


             


1 
  




300145



 

1  
 

             
   

             
300145 

                                                             
1 95 
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
           

 
2  

               
             


78 

 78


 
 78

               


 
  

 
           

78
             

 
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  
           

   
72 

            
 

 



 

             
 

 
 

            


 
          


           

           
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1   
 

             
              

 



 


  

  
 

          
 

50    
 

     
 

5000


                                                             
1  160161 
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             
         1  

 
 

 
             

 
           




2 
        


             

 
  

     
 

                                                             
1  71 
2  

2010117 
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  
1 

  
          




 
 

           
      

2   
 




 

                                                             
1          

201314 
2  91 19641991291991




 
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           
1 

            
          

 
             


               

 
 



 

 


 
            

      2     

           
                                                             

1 52 
2                

199537 
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          
                 

           

        "        
          1  47 

  1996 2016 "        

              

  
. 

          

           
      "        

 2"    : - 

-               

   . 
              

64 
-             

              
                                                             

1                

  2004185 
2  198440 
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              

            45 

   . 
 




 

-                

              

               

              

342  348 
 

1854



1


 

                                                             
1  70 
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     11 1 


   
 

 
         

 2 
 

 
      

           


 
       

   
             


        

3 
                                                             

1 15 02 
2  68 
3 71 
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    
01






 

 
 

             


          
              

           
          


 

 
 
 
 
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 
 


  

 
 

 
             

       
         

            
 

           
             




1 




                                                             
1      

 2011124 
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         
          
             




  
          

 

         
 

1          
            

    
        


             

1 
2 

1959

                                                             
1 1991 

1992171172 
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1
           


             


 

              



             

 
3             

121639
        1774       

  1789         
2 

             
17481764 

                                                             
1 –

200809 
2 197378 
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          



          


1 

             


2 

4 


 


 
   

 

 3 
 

                                                             
1               

198819 
2 34 
3 59 
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 1 
 2 
 3 
 .4 



 

           
 

  

  
            


 

              
    

 
            

                                                             
1 38 
2 95 
3 116 
4 15 
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
1 

             
             

      


             
 

             


             
           

 

 



    

     


                                                             
1 181 
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
 

1 
            




 1401 7     
 

           
           

 
 

           
   
   

      


              
             

 

                                                             
1 16 011221996 
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2 


  
          "  

             
1 

 


 2        


 







 

 

                                                             
1    

01 
2 2002523 
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            
           





  

 

 
            

            
              


1 

3 



2 

          


                                                             
1 188 
2 27 



حماية حقوق الإنسان في القواعد الجنائية الإجرائية                 الباب الأول    
 

54 
 

          
           

1 
 

        
 

 
         

            


 
2 
 

 157–159  


 
 


            

                                                             
1 208 
2 197722 23 
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            


 
-  

-  

-  

-  

-  

-  

-  

 
 

         1  

14        "         "
  1/11         16     

  "           
     561996 "   

              
" 

                                                             
1     

200206 
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                

              

            

           
            

         . 1 
 

 ◌ۚ ◌ۚ2



 " 3 


4 

              

              

  5      
                                                             

1     
200580 

2  36 
3  
4 100 
5             

2014125 
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           

              

     
            ) 
    (      1


             


           

2 
                   

             

   

              
            

          

               

            

             3 
                                                             

1 10 
2 104 
3 47 
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               

              

        .   2001   68  

   "         

       "       

      

               

                

               
            

    531               

             

       . 

    309             

              

             

   1          

        . 

                                                             
1 75 
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              

            
 . 

1            

             
        

            
60

1996         

      ( 48 )  . 

        . 

              

           . 

           . 

              

        . 

     
   : 

          . 
      48     60   "   

        48  
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        
 

              

 
             


 
         2001        

             
         . 

2   
1          

 55   1996         

2              

      3     




                                                             
1 75 
2 

2005126 
3 19 
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591996
 

           
 

           
1 

   
          

12315 02
            

 
          

              



2

                                                             
1          0801   082001

Provisoire Temporaire
 
2             1989

13 

http://www.droit-dz.com/forum/showthread.php?t=10247
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
1182 

 123125
   

   
 

             



 

 123 
               


         2015   

 
 

 


 
 

 

http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
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 
 . 

 : 
 

               





 

 
 

 
   

 
 

 
      

 
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 


 
 

              
            

 
 


 
 




 
 125 15 02  


        



 
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  15 02
          

  
            

 
       


               

 
 125 1 

15 02


 
1     . 
2    
3    . 
4 

. 

5  . 
6            . 

7            . 
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8              
   . 

 2015 
9 

 
10  

            
12501  

         
           15   


20 

  126128
 

             
 : 

- 
 48

1211 

http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
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-     

  
 

  
 

  : 
  1261  

              
             

    1262      
          48 

             
            

10 . 
   

 05  

              

08
               

30 
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  30 
127  

           
 

            
   


1172 
 118

     
 

 
              


 

 

               


 

http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
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           


 
  

  
  

1
45 2 

 

           
   

 
-  

- 20
 

-       
 

-   
 

                                                             
1 4964952015 
2 

200153 
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 
 

            
             

             
             


1 
             

              
        




           
 

 080108
2001    

2
 

                                                             
1 1990233 
2 

2005261 
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 
 

  

  

      
 
 


   

1 
  



            

             
2 
            


            

                                                             
1 244 
2 45111

1419902015 
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
             

 
              

           
       


1 

   



           

            
2 
             

 
            

                                                             
1 

431731988
2015 

2 


3719419822015 



حماية حقوق الإنسان في القواعد الجنائية الإجرائية                 الباب الأول    
 

73 
 


    
           

          

            

1 
             

  
             

 
              

 
 

              



            

                                                             
1 

 
3452 3091975 
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
1 

           


           
   



 


       



 
           

        
             



                                                             
1         . UN Doc422010 /A/HRC/13

01 
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           
1 

 
  
  
  
  
  
  
  
  
           

 
  


 

 
           

             

                                                             
1     :  . UN Doc2007CCPR/C/DZA/CO/307

02 
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
             


1 

 
10

7           10
72 

             
           
             

         

              

          
         

 

                                                             
1  42   
2      2005  UN Doc. A/64/ 215 03 
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 


 
 

 



1 

          
2 

            
  


            
            

  

   

                                                             
1 121639

 
2       CPT/Inf (93)

 
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          


 
            


              
             

 
  

 
     

1 
 


            


       2      

                                                             
1       CPT/Inf 93/12

 
2 

0459 60 
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     
 

  
 

 
 

 
 

 
 

 
 


      


              

1 
 



                                                             
1        CPT/Inf 93/12

 
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          



            

1 
 

            
 

              



 

2 
 

 


 


                                                             
1  -25

1955663 24
3119572076 62131977 

2 1213 
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
1 

 
  

 
 

 



2 
            

            





            
3 

            


                                                             
1   31      5)(  26 )(.05 
2 53 
3   10    13 CPT/Inf (2000)27 
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
             


          

1 
             


 

 
 

             
           

2 
 




 

                                                             
1 03442520

19899246119199291
1992 

2 29 
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           


     
1 

 
             


 

 
 

 
 

 
 

 
 

   
             

 

                                                             
1 30 
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
1 

              
            

            


    
 

  






 

 
 




                                                             
1      ,2011( UN Doc. A/66/ 268 .27-2106 
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
1 

           



    
 

             


2 
 

 



 

           


3 
                                                             

1- 54 
2  :   (2010) ,(app 

02/14146)07 42 43 44 
3 33 
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   



 

             


             



  

             


1 
 

          


      


 

                                                             
1  :   (2007) , (app 02/27473) 07

08 
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 







1 


 
 

             
            


              
2 
 




                                                             
1        

ccpr/c/74/d/721/19960609 
2 0807

 
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
 

       


             
1 

               

 

 
            


2 

             


 
 

          
                                                             

1 13 
2        (app 

22978/05) 1035 36 
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  
1 

 
 

  


 
 





 

             
 

 

              

            
 

                                                             
1 304 
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 
 

 
 

 


 
 

 
    

 


 


            
 

 

 


             
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1
        


2

  
 

 
 

            
            

         


           


1996138
 2016     16 01  

          

                                                             
1 2010

30 
2 3

1979248 



حماية حقوق الإنسان في القواعد الجنائية الإجرائية                 الباب الأول    
 

92 
 

1 147     148  2016


 
 

 


2 

     

  




 
 166

             
  

              
 

                                                             
12 2016 
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 
  


          

 
            

             


            
1 

  


       






          

                                                             
1 1976

332–333 
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   1202  1     
 

 
 

 
1 
 




 

 



2




                                                             
1 

199971 
2 341 
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1



2

 
 





 




 



 

                                                             
1 2004

134 
2 198248 
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


1 
 

 



 




2 



 


 

2 



                                                             
1 105 
2 111 
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









 


  
 

. 
 





1 

                                                             
1 2000

634 
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 




 1









 





2 
 




                                                             
1 2013520 
2 343 
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
 
            


 

1  


   
        2    

              
3


 

 
 

            
    




                                                             
1 233 
2 2009448 
3 249 
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 
 

1 
      


              

            


2 
      


3 

      


 
 
 
 

                                                             
1 

2004131 
2 403 
3 847 
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 
                 

       
 

      
       




     


 
1 

                   


 
      

  
               

 
 

                                                             
1 65 
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 
 

          
     


 

 
 

   93   
         

             

     
               

              

               
 1           

   .          

          . 

              
            

                                                             
1 

132015199 
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              

            

   1 

              

 

                 

       

    2 

 
  

 
     

         


71
 

            


        30     
                                                             

1 
 

2 57 

http://www.droit-dz.com/forum/showthread.php?t=10247
http://www.droit-dz.com/forum/showthread.php?t=10247
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557
1 

191
 



 

           
              

200050000 
         565        


 

 
 

           

               

              
        . 

                                                             
1 200807 
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 


  07 11


0910 
1996169

    
             


               
             

1 
 1      0902        " 


.               

              

               

                 

             

                                                             
1 

200397 
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                
              

  .1 

               

              

              

              

         
                 

               

           

               

   

  100     "        

  
2 

 
 2 

                                                             
1   Adolfo Drescher Caldas v. Uruguay, Communication No. 43/1979, U.N. 

Doc. Supp. No. 40 (A/38/40) at 192 (1983), human right library, university 
minnoesota, site web: http://www1.umn.edu/humanrts/undocs/session38/43-
1979.htm 

2 383 
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                

            
1       

2      

3      

4        

5               

6           . 

             

     . 

             

           
 

              

            

   . 
 3    :           

                
          100 . .  . 

 4        :     14       
            " 
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    169    "        
     

    14 . . .           
              

     
             

              

          1 
               

            

           

              

              

   .2          

              

            

             

       3 

                                                             
1 383 384 
2 43 
3 43 
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              


  102   
              

 
 104

 
 68 

- 1021 

        : 

-   

-           

-      

-       . 

              

       2 
           

              

        1 
                                                             

1 56720210021972
 

2 44 
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 5 
 





 

 



2  

               
3 

6 



            

 

                                                                                                                                                                                              
1- european court of human rights ,CASE OF OTHMAN (ABU QATADA) v. 
THE UNITED KINGDOM, (Application no. 8139/09). 

2 10011 
3 20066365 
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 


 
              

1966


92
  

143143
9 

 7 
 

 
 

            
139

1 
         



                                                             
1 103 
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     1
             


 

      

            

            

          
 

           

            

             

             

      

         

                 

              

               

            

              

                                                             
1 290 
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             

    
 

     
                


1
            

               



79




 
   90       

          
 

                                                             
1 266 
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


 
               

1
1092

              


 


94
95


  

              
109


              

                                                             
1 94 
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    
1 

 
             

112


1621
10 

            
         
              



              

 
 

           
        



                                                             
1   10071984 38661  

1 1989301 



حماية حقوق الإنسان في القواعد الجنائية الإجرائية                 الباب الأول    
 

116 
 

481  


8
  141      

 
    :          

               

 14      "         

     "       "   

          "   

    1989       
               

37  "       "          

   40        

 
 

               
 

 
 

                                                             
1 112113121 
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 
1          


             

139
 

100 
-  

-  

-  

- 
 

105



 
-  24

 

-  

-  
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2



   
1 

 
 

81
 

-  

-  

-  

-            


44
 




 

                                                             
1358 
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  
47–82 
     

    


 
3

             
    

1 
       

 
     


 143    

 

-  

- 145 

- 151 

- 146 

                                                             
1 372 
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4 
      
              

18899




2 
 


 

542


543
 


544

 
              


                                                             

1 370 
2 371 
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2002000 972
 

 
 

1  

2  




 
3  

  90          
             

1 
4  

5  
105 108

 
96 

 
 

                                                             
1 380 
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 
1 

 
176

1 
  

 


 
170

20
171

              
2 

                 


              
3 

 
                                                             

1 239 
2 460 
3 246 
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  

   
 

- 74 
- 125 
-           

1722 
-  

 1723 
4                 

1 
  

 173
   


2 
2 

              
              

                                                             
1 247 
2 463 
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1      1101      
         2  

116
          

 
 


3 

 
- 

 

-             


112
48 

-           


116 

-  
                                                             

1 27 
2 110358 
3 189 
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- 1 

3  

 117
           

   118 1
2 

 
               

           



   

         
           

    


3 
     

            
                                                             

1 398 
2 190 
3 402 
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010826062001


   
 

4 119
              


     1  

 

-              
   48         

 

- 
     60       

 

-             
2 

-   


                 
                                                             

1 192 
2 400 



حماية حقوق الإنسان في القواعد الجنائية الإجرائية                 الباب الأول    
 

127 
 


 

- 48 121


 

             
0508

 
   

     


          1192  
1 

5  
 

  


2 
 

                                                             
1 193 
2 451 
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-  

 
            

              
           

             
 

16311



2 

           



16304 

1633
 

                                                             
1 12 02


 

2 451 
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            



101621 

              



 


16202


 

  
            

 
6 : 

            


   164  
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
1651 




2
             

 1642 1241
2015 

 
             

       162       


             


   165 
3 

             


          
                                                             

1 454 
2 460 
3 274 
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                
1 

  


 

  166
             







 

 168
24




            
242

                                                             
1 462 
2 2009164 
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            
1 

 
             

 
        

           


107 
  68




     68        


 
       

     
 

            
           

 
                                                             

1 463 
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 
 

 
           

          
 
             

 
              


 

   


 
           

 
 
 
 
 
 
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 
 

          
             

           


 


 
 

    
 

   
 

 
 

           
 


 
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      


              


 
 

 
143

 


 


 
 
673 

               
   

 : 

   
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
71

 
  
  61        


1 


    

          
 


              

 



               

             
             

                                                             
1  
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
 


                




 
              

 



 
3


            

 
    


             81

 
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            
    

            

     . 

          14:  3   

                  
   

  09  03 01      

           

 . 

            

            

   1. 

 
: 

2142
 

                                                             

1- CCPR/C/86/D/1085/2002. (Jurisprudence),Communication No. 1085/2002: 
Algeria. 16/05/2006.  

2 89 6716 05 1989201989 
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



1 

338
8


  

2 
411412


 

  411    10 
418

3 
8

4 

                                                             
1 20534 
2 495 
3 36 
4  
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           
              
             


1 

           
            


2 

              



 

 
            


3 

                                                             
1 200828 
2 2010

118 
3 36 
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 
 

           


167
 

-  

- 4
20 

- 8
 


 



20


 

20
 179 
 
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 
 


   1      


 

 
 

 
            




2



3 

                                                             
1 121 
2 

1989262 
3 37 
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141


 
162'

'
               

             
285

 
285


1 

 
1 

           
            

       2  40  
3

14

                                                             
1 38 
2 4425201989 
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      
        

 
 461


463

 
 

468
           

          
 

  
4683

 
4671

 
   463            

468
 

 
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  

          
              


1 
 141  
     









            


             

2 
 
 

                                                             
1 119 
2 

2003 200412 
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 
: 

143

        

 


            


 


            
 


14306

        


 

             
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
1 

 
            

 
            

       


2 
             
            

225
16

228
       

3 
 
 

                                                             
1 2012

65 66 
2 345 
3 41 42 
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 
 

1220 
            

             
 
 2222 
 224 
    

225 
542

 
-           

 

-  

       
 

                                                             
1 08 09252008212008

18 
2 93

 
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
 

543



 

           
 

     544


1 
 

 



 

      
 

 

                                                             
1 542543544 
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
1 

 
 

   



            


2 


                

237 
 

 


               


 
                                                             

1 
1989303 

2 199523 
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 
 








1 

 
123

 
  

7
    

 

- 82


 

                                                             
1 72 
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 


1 

 
1691996

 



             

2 


            
            

3 
 
 
 
 
 

                                                             
1 35 
2 19 
3 5051 
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 
 

1695


1 




 


 

 
1402







0603            
 

                                                             
1 

111980137 
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 
             

 

 
169

          
             

715709 02125022009
 

  454  2           



 

       
            

 
             

 
7157

0106222001

                                                             
1 152009082009 
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             
1996 
              

229


1 
 

 
             

       
              


 

 
: 

   


 

                                                             
1 53 
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         



              

1 
 

 


      
   

 
- 2
 

            
 

 : 
             



                                                             

1 
2001159 

2 91 
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





 


              


1 
 

 
           


 


     

 
15




                                                             
1 171 
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
1 


 


2 


 

              


    


 
              





 

                                                             
1 36 
2 2 
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 
1 


   


 




       –  
2 

 
 

             
 

   


3 
 
 

                                                             
1 52 
2164 
3 92 
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 
 

24
   06


             


1 

 



15 

     
              

2 
 
 
 
 

                                                             
1 40 
2 36 



حماية حقوق الإنسان في القواعد الجنائية الإجرائية                 الباب الأول    
 

161 
 

 
 


        

 
           

        
1 


    


               


326 

               
 


 

 

                                                             
1             

1992344 
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 
 

             





              


 
  

 
 

 


 


 
           
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1
 

1  


 

            
    

2 
2           
10

  
      3   

 

3  
           


 

                                                             
1 

2003517 
2                

2005 200640 
3 411 
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


            
  

 
           

            


            
1 

10 419
           

  20000     100000  
           

 
          






                                                             
1 3526 



حماية حقوق الإنسان في القواعد الجنائية الإجرائية                 الباب الأول    
 

165 
 

  
1 

             



 

            
             




2 


 
 

 


 



                                                             

1 41 
2           1991 

47 
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  
          

GARAUD 1 
           

           
2 




 
498

    
34534713

             
            


 
500

 
-  

                                                             
1 42 
2 486 
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-  

-  

-  

-  

-  

-  

 


 
: 




  
1 

  531     


 
·  

·            
 

                                                             
1 533 
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·  

· 
 


 

             
              

           
 

 
 










1 


 

                                                             
1 528 
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- 
   

1 

- 
             


              

 

- 
 

 
 


 

 


 
              

 

                                                             
1 532 



حماية حقوق الإنسان في القواعد الجنائية الإجرائية                 الباب الأول    
 

170 
 





 
: 

            
     

      
 


  

 
: 





 

1            
  

            
 
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2             
 

3    
201

 

4             


           
 

 


 

5     
             



 

              


1

                                                             
1 557 
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5311



1 

 
: 

            


 
: 


           

   


           


 




                                                             
1 15311 
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
 

1  
 

2  
 

3            
 




 
 

1  
 

 

2  – 
 

3            
 

4  
 
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
       

 
             

              
 

            


1 



626


2 

2 5311 


              


                                                             
1 575 
2 1626 
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          3    
1 

 
            

15 02


 
           

   
 

                                                             
1 2.35311 
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 
 

           
          


             

 



           

 



                


 


        

 
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         
  

 


             
 





 
 

 
 
 
 
 
 
 
 
 
 



حماية حقوق الإنسان في القواعد الجنائية الموضوعية              الباب الثاني 	
 

178 
 

 
 

 
            

           
           


             

 
 

 
             


 

          
 

 
 
 
 
 
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 
 

             


            
 

 
     

                 

  1           

             

2             

     "         3"  

      "        4"  

     "         

        5"       

                                                             
1  1999

62 
2  90 
3  150 
4  28 
5  93 
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   
     

1            

          "      "       
    "         2"    

      "       

 "          "   

   3"  41   1996 "     

       4"       

             

            . 

 
    

            

              

             

                                                             
1  32 
2  340 
3  367 380 
4            

2003445 
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     1946      
    


   11 12 1946        

              260 

  06  1948     
1            

              
      : 

 -     . 

 -             . 

-          2 
3 

             

              

   . 

 

                                                             
1  

2007266 
2            

  1993140 141 
3   
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1  
 

 
            


           

  
           

1 
 


 

          
    


 

                                                             
1  2001

128 
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 


1 
 


 

2    



 
3 


 

            
 

 
  

            

            

                                                             
1  134 
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             
 


 

1      :         

            

            

      . 

2     : 
           

           

             
              

              

 .1 
3        :     

               

          

            

                                                             
1  2010

22 
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            

           

           

            

            

        .1 

4             

:              

                

               
 

5       :      

           
              

             
 . 

6        :        

         
              

                                                             
1  23 
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             

          .1 

7       :      

               
             

              

        لمج    

       
 

 
  

 
1      :        

       

2    :         

   

3              
          

4                 

  :            

                                                             
1  24 
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5         :     

             

       
6           :  

           
          1968   

               

             

               

             
   1        

            

   2          

  : 

-       . 

-      . 

-           . 

                                                             
1             

  199794 
2  2002440 
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            
             

 60  64           77  

81             

  1193     

    1485     

 197 198          

           254  263   
     293        

 293             

          ( 396  399  
401  403 406   

            

             

      1962      10  

1972         197    
               

       1       

            

                                                             
1  0572 3810197215

1982 
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              

         1992  

 
 

          



        

 





 
1  

 7. 

 14
1. 

 185
. 

 2111. 

 223. 
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 242
. 

 264. 

 28184
. 

 305. 

 326. 

348. 

3595
". 

 3711. 

 3914. 

 4236167
. 

 4418. 

 4620. 

 49249
. 

 5227. 

 5429. 

 5632
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1240. 

 5835. 

 6039. 

 63431540
. 

 6750. 

 70541858
7

 . 

 7769022
10 . 

 848526
13 

 1230
16. 

 3420. 

 3823 . 

 


20250. 
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 24 1. 
2 
﴿

            
﴾2           

                 

               

     3         

     120          
               

             4  

       : 

:        .    

""            

       

                                                             
1  

292013338 
2  12–13–14 
3   
4  2001133 134 



حماية حقوق الإنسان في القواعد الجنائية الموضوعية              الباب الثاني 	
 

193 
 

:              

             

      

:              
           

        

            

              

             

           

       

  :         "  

              

        "    "" 
  " 

 :             

            
             
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  :         
         1 

 

          
 

 

1        

                

                 

             

          




   

  


           

                                                             
1  26092013

17:30http://fiqh.islammessage.com/NewsDetails.aspx?id=4951 
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   


 


              

 

              



            

1 

              
              


  


2 

                                                             
1  

20070601158 
2  

201304 
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 
 

              
              

   

    


       



1 

             


42  


            
 2 

                                                             
1  159 
2  06 



حماية حقوق الإنسان في القواعد الجنائية الموضوعية              الباب الثاني 	
 

197 
 


  

    
      

 1 

              
            }

      
             

 {           
              

 

  
               


 

           


                                                             
1  05 
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…    …  
 1 

  


 

   
 


2 


              


 

    
                

3 

                                                             
1  

2013192 
2  193 
3  06 
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 
 


 … 

2  
             

    1    

 :        . 

         . 

               

  . 

           304    

             
2                

           500  10.000  

     : 

                

                                                             
1  03

2005266 
2  12–13 14 
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                

 1000  20.000    305         

 306              

   309     "         

  250  1000        "   

              

         500  10.000   

              

           . 

 :             

         721  

 1    308      "    

     "          

 2            

              

 
 
 

                                                             
1  85 0516081985 
2  

200372 
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 
       

           

           

       . 

          "      

     "      
    "           

              

 "1 

             

      2     26 1987 

      "         

            " 
3 

           

            

 . 

                                                             
1  103 
2  89 6616198920

1989 
3  280 
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  
     

             

           

   1996   40        

   "    41  "     

           "  

               

             

     107   "    05  

10          "  110  

   "        

     06     " 

               

          

       05 14    

 1     263  "       

            "  

                                                             
1  05 1410200466 155081966

66 164712004 
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             263 

 01 263  02   . 

 
     . 

              

            

            

            
  1 

                 

"         "       " 

          

"             

                

  "            

            2 

                                                             
1  

2003295 
2  18 33 
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      168      1 
             

    "          

 : 

   168          

"..          

      "        

            

              

               
            

2  

 :                

  168 "    ..      

 "           

           

             

           

                                                             
1  90 17311990351990 
2  320 
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             

        1 
 

   
             

              

          2 

        
 

 
     "         

      "3     

1967           : 

-       . 

-         . 
                                                             

1  65 
2 - Les immixtions arbitraires ou illégales dans la vie privée, ainsi que les atteintes illégales à l’honneur 
et  à  la  réputation  ne  sont  pas  admissibles  ’.  De  plus  en  plus  menacée,  en  particulier  par  les  
réalisations scientifiques et technologiques modernes comme les appareils d‘enregistrement 
subreptice ou les banques de données, la vie privée ne peut guère être définie avec précision: elle a 
un contenu variable, en fonction de la société donnée et du milieu dans lequel l’individu est appelé à 
vivre, tout comme elle évolue dans le temps. Comme il est, dans ces conditions, presque impossible 
de fixer des règles très précises, toute la matière devra être suivie avec une vigilance constante, ainsi 
qu’en a convenu la Commission des droits de l’homme des Nations Unies ; karel  vasak,  op  cit  ,  p.  
177. 

3   
200560 
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-     . 

-     . 

-      . 

-       . 

-       . 

-         . 

-       .1 

            

         "     

      "           

       2    

           

-            
   . 

-         . 

-      . 

-       . 

-      . 

-     . 

                                                             
1  185 
2  62 
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-           . 

 :                

 "            
             

   1             

     



             

          . 

 
       

             

 

            
     2      

            

          47   

                                                             
1  136 
2  37 
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1996   "           

             "  

       

 
             

    . 

 –             

           

       "      

   "1    05  45   76   

83           : - 
-             

   . 

-             

             

               

            45 

    . 

                                                             
1  198440 
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-               

             

               

               

342    348   46           

              

   200 20.000     295        

            

  100  10.000        

   05          5000  

20.000   . 

   :      690  712       
      1      

    691            

               
                

                

( 709   )           60  

              

                                                             
1  84 



حماية حقوق الإنسان في القواعد الجنائية الموضوعية              الباب الثاني 	
 

210 
 

             

711    . 

   :         

          

           

          12      
 17      1  1996    46   

    "        

      303  "      

            137   
        500 3.000    

 
 

             
   
             


 

303
6350.000 

                                                             
1  316 
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300.000
: 

-1. 
-2 

  
 




               
 

 





1 
      

303
              

                                                             
1  2011448 
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1
 

         
               

             
              

2 
          

 
3031

  

             

        303  





                                                             
1  2007

264 
2  2011 

2012262 
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303
 

 
            

1 
             
2

3 


137
    

             



              

          
303

              

                                                             
1  462 
2  1970370 
3  270 
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137              
      

           
1 

65510
            
          

2 
  

 
            

              
     ..... 

 
   

             



 

                                                             
1  290 
2  350 
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  
               
            


            


 

          

            

 





 


            

 
 
 
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 
 

              

          

 1           


 
 

   



           

             
 

1 
        

 19    "        
               

             

                                                             
1    "    "      03  .    

200463 
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


   19         
  

1          . 

2              

            

         . 

3        2      

            

 : 

      

            . 
20 

1     . 

2               

 

               

            19
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 201      09      

 
1   . 

2 . 

  39   1 


. 

2 


  
             
   

 
     1996  48     

50


 

                                                             
1                 "   

 "            199732 
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            
           

 
  50        


. 

             2016 
             

 
 

 
              

               

          . 
 2  

         1989   

              

       1989      1990
               

            . 
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     :        

     "    "  " " 

   1993    1994 1995 

  50         2006    1 

        :       

            

             

              

               
            1989 

  1996           

    2        

           
                

            

          91 196
  04  1991        92 44 

                                                             
1      "             "  

         www.airh.com.98 
2       "          

  "                
  2000129.130 
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  09  1992   11 011     
           

             

" "            

         06     

 
             

              

" la nation" 117            

             

             

               
             

    38    "         

          "     

              

. 

 
           

                                                             

1  11 0123200112
2011  
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132    02   12 051   

     

-     

 -       . 

 -         . 
 -       . 

 -         . 

 -     . 

 -     . 

 -       . 

 -           . 

 -     . 

 -        
 

          
 

1
           


             

                                                             
1  12 05122012022012  
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  
  

 
           

            


1
 

2
             

              
           
            

           
2 

 
         


                                                             

1 192006
09 

2  
200646 
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            


 
  80


            

 

3           


    


 
             


 

4 


9312 05


 
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5             



 

              
             

             

             

      1      

      
 

   


             


 


             
 

                                                             

1 1966
 
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1 
    296

297 296  
297

 
 

1


 
  





 

 
 

 
  


 

                                                             
1 2014290  
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 
   1       

              



 

 
 

2 
 

  
3 

 

     


 144

                                                             
1 313  
2 299  

3  298  
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 1            


              
 

             
              

144



 
2            

     2       
1442


 

              
 

                                                             
1  

  
 2         

. 

 
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3
          


            

            
63

         

               

              

    . 

               

        . 

               

              
631 

  
              

           
2 

                                                             
1 64  

2  65  
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               

               

               

           : 

                  

 . 

                  

. 

               

             1. 
                

               

               

          : 

               

               

 . 

               

   

          . 

                                                             
1 66  
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               

             .1 
                

             

               

        2. 

              

              

                  

  .3 
           

280
4 

 
        

 
  

 
                                                             

1  67  
2  68  
3  69  
4  71 28221971 
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 
          


           

           
        

1             


 
 

 12 05
            

90 07 

1         




  119   12 05     




                                                             
1 147 
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              


 

2    


 
3        116 117  


             

 
4            


1

100114
 

 


114
             

                                                             
1  2009

183  
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
 

5      


126
              




12
1 

              
               

                  

              

      "          

 2             

                                                             
1  163  
2  70 

 
 
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   :            
              

 

       :        

                . 

              

    . 

                  

             

               
            

               

    . 


             
 

             
    


 
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
        

 
           

 
           




 
  

            
 

        
           

             


 
 
 
 
 
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 
 

           

        1     

        2     

              

              

       3  
   18       "        

              

         "   

18            : 

                 

             

         . 

                
  . 

                                                             
1  77 
2  43 
3  200 
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               

         

 . 

-             

           

. 

      08       

23     1       . 

 22           

            

               

                

      2        
   18      . 

 
       

   03   18            
            

            

                                                             
1  20 32 

2 199  
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             

        42   1996  

         06 03     

    1  "      

            
          
         " . 

 
       

             

            

             
          . 

             

            

  06 03 2 
 

                                                             
1 06 03282006122006  

2  06 03272007362007 
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             

    ) (05      

   158 - 07  04      

     . 

      . 

     . 

      . 

         . 

        . 
–               (06 

–              

07)       18          

 "   ....    ....       "   

    . 
           (68 ) 

          18         

             
             

             

           
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   -   –         

        1 

   

 
              

       02   "   " 

  11  06 03         

               

500.000  1.000.000          

               

     "   
 


2016

 
            

 
 

                                                             
1  

2003130 
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 
 

              

            

          
              

             

             

       
            

            
 

           


 
 
 
 
 
 
 
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 
   

               

              

                

            1 
           

            

              

              

     2      . 
 

 

 
 
 
 
 
 

                                                             
1 - karel vasak, op cit, p. 181.  

2  396 
 
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 
   

 
1989 

 
 

              

              

             

             1996
             

             

               

 1  "           

 /                 
                    

                
            

              

                                                             
1  12 06222012022012 
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                
    " 

             

           
             

               

          

                

            

      20        "  

              

    "  22            "  

                

    "      10     

  "         "   11 "  

       "    24     

 "      "   25"   

   " 1 
 

 

                                                             
1  382 
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 
       

    54   1996   "   
 

   22         "        

              
             

  " 
           

           

  04 : 

 18 
    

        . 
 

 
     : 

-                

              

   15           
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       1      

 

 
              


 
          : 

 :             

    .  

 :          

 :                

      42   12 06      

           
  

            
107



                                                             
1  

 
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   
 

 
 

 
 

 
 

             

                  
                

           9  

1948             

   01 1949   11   1948   

   10   "         

       1"        

"                 

              

       " 

                                                             
1  272 
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      1949       

             

               

   .1  

             

               

              

            2  

    70     1996   "   

            88 28  19 

 1988           90 14 

 02  1990           

12–96  10  1996          

           

    2 3       3   

             

     : 

                                                             
1 - karel vasak, les démontions internationales des droits de l’homme, Publié en 1978 par l'Organisation 
des Nations Unies pour l'éducation, la science et la culture UNESCU, paris, p. 197. 

2  275 
3  96 12

90 14 
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-          10    

              

                

             

             

  . 

-                

. 

-        . 

            

  30             

              
               

         . 

            

              
               

              

              

    14   59     10.000 
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50.000                

         
            

             

               

    
             

              

                

                 
       

 
. 

 

           


 90 14          

 
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 58
   

1071 
 59


 

             


             
 

 
    

              

                  

                 

               

           2  

                                                             
1  107

 
2  209 
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               1989 

            

            1976 
94 95 1            

    1988         
 1989           

             42  
        2    

           1996  

      3     
             

             

    97 09    

         
           89 11   

              

  ...  97 09       

                                                             
1  123 
2  89 11051989271989 
3  97 07061997121997 
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   "          1   

             

     97 09      
12 04 

    2016      
            52 

1996      . 

            

          

     . 

   .          

         . 

             

  . 

            

. 

              

   

                                                             
1  97 07

08199848 
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     2016    53 
            

          52     

 : 

-     

-             

-            

-             

    
             

    

            
 

   
   18    12 04      

             

         60        

              

               

  30           
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           
              

     
  

 
 . 

 19541942 
 

 
  

            

         

            

             

    89 128        

          

1949              

             

       . 
 

                                                             
1  49 
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 
   

   27  12 04     

   30         
            

             

            
             

  
   22               

             

              

       2      

       89 11 
 

 
           


1 

                                                             
1  06 01202006142006 



حماية حقوق الإنسان في القواعد الجنائية الموضوعية              الباب الثاني 	
 

258 
 





 


39

             
              

 





1 
            

             
79

            
2 

                                                             
1  78 
2  41119 
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 


 
 

     
           

               

            

        1       
  21        : 

1               

 . 

2                

                

                25 

"                

       

-               . 

-                

                                                             
1  

2005 2006 160 
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          "    
           13   

     39        

           
             

   1989  1996 1      

             

              

             
 2 
             

     1989   89 13   07  

1989             

 90 06   1997    97 07   

         1415 1996  

         
12 01           

   
 

                                                             
1  158 
2  6 7 10 111996 
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 
   

                

               

              
              

              

              
                

  : 

 :    :            

              

   87   1996    136    

       . 

          : 

-     

-            

-               

      "    "      
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-    ( 40 )           
               

         23       35   
               

             

            

               

               

                 

        
                

               

""            " 

                

   1 
-      

-         

-                

-       1954      1942   

            
                                                             

1  191 
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93 121 1    9 18 20  
91 162 

-           1954      

1942  

-             

              

 . 
      

     139 
600            25  

    60000        

 25             

1500              

        .  
-6         

 :    :         
 

                                                             
1  93 1211519932021

91 16141991631993 
2  91 161419914425

1991 
 
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1- :       23     
2540

 

2-  :        

3         92 
           

400
 

 
  

                
   05    12 01    

        18        

      . 

            
               

               

                  

             

              
           
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              

       1      

    

-            

             
  2             

             

           . 

              

        10        

                

            

    

-         :    

               

       18     

        08      

        05       

  08            15  

                                                             
1  213 
2  39 
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              

        10        

07 2004        1 

           

              

             

           

   :            

          .2 

     :          

          

                

           

     25      "    

  "  

   :          

             

       1     

          

                                                             
1  75 
2  215 
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-             
             

             

 
               

              

                

              

            

              

               

             

              

  . 
 

 
          

           
 

                                                                                                                                                                                              
1  119 
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


12 01  
               

              


1 
      


2 

 


   
3 

   


4 

                                                             
1  210 
2  211 
3  212 
4  213 
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             
             

1          
            

       
 

 
            


 

 


           
 

        


            
2 

                                                             
1  234 
2  21503 
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            





1 



2

                
3 

          



4 

 
               

5 

                                                             
1  225 
2  216 
3  105  
4  217 
5  218102 
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              
1 

               
               





2 

 


3  
4 

         



             


             220

                                                             
1  103 
2  219 
3  220 
4  92 
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
             

 
            

              
1 


             

1441482 

                                                             
1  222 
2  144221.000500.000



. 

. 


 
148
. 


. 


 . 
. 
. 
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             
 

 
   

             
            

1 
 




2642664422 

                                                                                                                                                                                              

14

 

1  2242506 0120
2006142006 

2  264
15100.000500.000

15. 
141
5. 


. 


 
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           
              


1 
         

            

                                                                                                                                                                                              

266
15

210200.0001.000.000. 
 

4421028.000
16.000 : 
-1 
15

 
-2 

3 
-3 


7


. 

2. 
12 

1  227 
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            
1 

 


2
              

 
      

 


          
              

3
 

 
              

            

                                                             
1  228 
2  229 
3  231 
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          
 

 
 

            


             
 

  
 

 
       

        
89 2831198991 19

021991  
 

    
   02    89 28 -   

      -      -     

-            "  
             



حماية حقوق الإنسان في القواعد الجنائية الموضوعية              الباب الثاني 	
 

277 
 

              

              

               

           

             

               

               

            

             

                

          .      

              
              

             

              

  . 
 

   
     15    89 28    

           
     08         
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            

            

    05           

             

              

      97         

              

            

               

            

              

               

        
 

 
      
             
           


 
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


 
 

 
   97    


         

 99



 

. 
14

. 


 
            98




. 
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9
141 

100

 

2.0005.000
. 


. 

         2.000 10.000 
 

                                                             
1  -  9 : 

-1  
-2  
-3  
-4  
-5  
-6  
-7  
-8  
-9  
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      23  89 28


: 
- . 
-  

  
 

             
              


   

 
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


 


           
 12 05

 



 

 





 
  




 
 

177242015555
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    14018       
1 

            
 





 
 

 
 

1 


 
           
           

              
 

          
            

                                                             
1  http://www.dgsn.dz/?-

302015 
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
 

     
            

 
 

2 
  

  



 
             


        

         
 

 
 

3 
 
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             



 

              
           

           
  

 



 

4            
            
           

  



 
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 
 

 
          

 
1              


              
              

            
 

 


 
 

                
            

             
 1996  

  
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2 
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(A)   GE.10-11038    030510    300510 

  مجلس حقوق الإنسان
   عشرةلثةالدورة الثا

   من جدول الأعمال٣البند 
  تعزيز وحماية جميع حقوق الإنسان، المدنية والسياسية والاقتصادية

   ذلك الحق في التنميةوالاجتماعية والثقافية، بما في

دراسة مشتركة بشأن الممارسات العالمية فيما يتصل بالاحتجاز السري             
بتعزيز وحمايـة    المقرر الخاص المعني     أعدها في سياق مكافحة الإرهاب   

حقوق الإنسان والحريات الأساسية في سياق محاربة الإرهاب، مـارتن          
يره من ضروب المعاملة     وغ شينين؛ والمقرر الخاص المعني بمسألة التعذيب     

 والفريـق    مانفريد نـواك؛   العقوبة القاسية أو اللاإنسانية أو المهينة،      أو
 ويمثله نائب رئيس الفريق، شـاهين       العامل المعني بالاحتجاز التعسفي   

 والفريق العامل المعني بحالات الاختفاء القسري أو غـير          ؛يعلسردار  
  ** * ويمثله رئيس الفريق، جيرمي ساركينالطوعي

  موجز    
شتركة بشأن الممارسات العالمية فيما يتصل بالاحتجاز السري في         المدراسة  هذه ال   

المقرر الخاص المعني بتعزيـز وحمايـة حقـوق الإنـسان       أعدها   سياق مكافحة الإرهاب  
والحريات الأساسية في سياق محاربة الإرهاب، والمقرر الخاص المعني بمسألة التعذيب وغيره            

ملة أو العقوبة القاسية أو اللاإنسانية أو المهينة، والفريق العامـل المعـني             من ضروب المعا  
 والفريق العامل المعني بحـالات الاختفـاء        )يمثله نائب رئيس الفريق   (بالاحتجاز التعسفي   

وبمـا أن   .، كل في سياق الولاية المحددة لـه     )رئيس الفريقيمثله(القسري أو غير الطوعي
__________ 

  .تأخر تقديم هذه الوثيقة  *  
 .ترد المرفقات باللغة التي قُدمت بها فقط  **  
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قع أثناء الاحتجاز السري تدخل ضمن ولاية كل منهم، ولتفادي          انتهاكات الحقوق التي ت   
ازدواجية الجهود المبذولة وكفالة تكاملها، قرر المكلفون بهذه الولايات الأربـع إجـراء             

  .الدراسة بصورة مشتركة
وسـعوا إلى   . وعمل الخبراء بطريقة صريحة وشفافة أثناء إجراء هـذه الدراسـة            

الجهات ذات الصلة، وشمل ذلك إرسـال اسـتبيان إلى       الحصول على مساهمات من كافة      
كما أُجريت العديد من المشاورات مع الـدول،        . جميع الدول الأعضاء في الأمم المتحدة     

وتم . توصلوا إليه من نتائج مع جميع الدول المعنية قبل استكمال الدراسة           وتشاطر الخبراء ما  
لمعنية على مقتطفات ذات صلة      إطلاع الدول ا   ٢٠٠٩ديسمبر  / كانون الأول  ٢٤ و ٢٣في  

  .من التقرير
 دولة،  ٤٤وبالإضافة إلى مصادر الأمم المتحدة والردود المقدمة على الاستبيان من             

شملت المصادر الخاصة المقابلات التي أُجريت مع أشخاص سـبق تعرضـهم للاحتجـاز              
كمـا  . السري، وأفراد أسر أشخاص محتجزين، ومع ممثلين قانونين لأشخاص محتجـزين          

وبالإضافة إلى تحليل السياسات    . استُخدمت بيانات الرحلات الجوية للتحقق من المعلومات      
التوضـيح،  أيضاً  العامة والقرارات القانونية التي اتخذتها الدول، كان الغرض من الدراسة           

بشكل ملموس، ما يعنيه التعرض للاحتجاز السري، وكيف يمكن لهذا الاحتجاز تيـسير             
 أو المعاملة اللاإنسانية أو المهينة، وما يخلفه من آثار لا يمكن محوها علـى               ممارسة التعذيب 

  .الضحايا وأفراد أسرهم
وتتناول الدراسة في البداية الإطار القانوني الدولي الواجب التطبيق على الاحتجاز             
للمصطلحات المستخدمة لأغـراض الدراسـة بـشأن    اً وتقدم في البداية توضيح   . السري

ويخلص التقييم القانوني   . رباً من الاحتجاز السري في سياق مكافحة الإرهاب       يشكل ض  ما
يتعارض مع القـانون الـدولي لحقـوق        اً  إلى أن هذا النوع من الاحتجاز يشكل انتهاك       

 كما يشكل بالمثل انتهاكاً   . الإنسان، بما في ذلك أثناء حالات الطوارئ والتراعات المسلحة        
  .حدث خلال أي شكل من أشكال التراع المسلحللقانون الإنساني الدولي إذا 

إن الاحتجاز السري ينتهك الحق في الحريـة الشخـصية وحظـر الاعتقـال                 
ولا ينبغي لأي نظام قضائي أن يسمح بحرمان أشـخاص مـن            . الاحتجاز التعسفيين  أو

حريتهم بصورة سرية لفترات قد تكون غير محددة، واحتجازهم خارج نطـاق القـانون              
ويُحـرم  . حق المثول أمام محكمة   نية اللجوء إلى إجراءات قانونية، بما في ذلك         ودون إمكا 

المحتجزون سراً من حقهم في المحاكمة العادلة عندما لا ترغب سلطات الدولة في توجيه تهم               
وحتى في الحالات التي يتم فيها توجيه تهم جنائية للمحتجزين، فـإن            . إليهم أو محاكمتهم  

الأمان الناتج عن حرمانهم من الاتصال بالعالم الخـارجي وعـدم           سريّة احتجازهم وعدم    
لافتراض البراءة ويؤدي إلى انتـزاع      اً  معرفة أفراد أسرهم لمكانهم ومصيرهم يشكل انتهاك      

وفي الوقت ذاته، يُعـد     . الاعترافات عن طريق التعذيب أو غيره من أشكال إساءة المعاملة         
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وقد يشكل الاحتجاز السري جريمة ضـد       . ريمن الاختفاء القس  اً  الاحتجاز السري ضرب  
  .الإنسانية إذا استخدم بصورة واسعة النطاق أو منهجية

وقد يؤدي الحـبس    . نفرادياوكل حالة احتجاز سري هي بطبيعة الحال حبس           
الانفرادي لفترات طويلة إلى تيسير ممارسة التعذيب وغيره من ضروب المعاملـة القاسـية              

كما أن المعانـاة    . من هذه المعاملة  اً  نة، وقد يشكل في حد ذاته ضرب      اللاإنسانية أو المهي   أو
، قـد   "المختفين تحديـداً  "التي يتعرض لها أفراد أسر الأشخاص المحتجزين في أماكن سرية           

ضرباً من التعذيب أو إساءة المعاملة، وتؤدي في الوقت ذاته إلى انتهاك الحـق          أيضاً  تشكل  
  .في حماية الحياة الأسرية

سؤولية الدولية عن انتهاكات القانون الدولي لحقوق الإنسان لا تقع فقط على            والم  
الاحتجـاز  "فممارسـة   . الدول التي تقوم سلطاتها بوضع المحتجزين في الحبس الـسري         

 التي تشمل ترحيل محتجزين من دولة إلى أخرى خارج نطـاق أي إجـراءات               "بالوكالة
 دون مراعاة مبدأ عدم     ، وغالباً )"لتسليم الاستثنائي ا" أو   "التسليم"(قانونية دولية أو وطنية     

كما أن . مسؤولية بالنسبة للدولة التي جرى الاحتجاز نيابة عنهاأيضاً الإعادة، تترتب عليه 
ممارسة الاحتجاز  أيضاً  اتفاقيات جنيف، الواجبة التطبيق في جميع التراعات المسلحة، تحظر          

  .السري مهما كانت الظروف
فالاحتجاز الـسري   . لممارسة الاحتجاز السري  اً  تاريخياً  دراسة عرض كما تقدم ال    

وغالباً ما استخدمت الدول الاحتجـاز      . في سياق مكافحة الإرهاب ليس ظاهرة جديدة      
 السري لإسكات المعارضة، وذلك منذ عهد النظام النازي الذي أصدر مرسومه المـسمى            

  .تي السابقاالسوفياد الاتحإلى نظام معسكرات السخرة في " الليل والضباب"
وثمة تشابه كبير بين التدابير الأمنية التي استخدمت في سبعينات وثمانينات القـرن         

العشرين في بلدان أمريكا اللاتينية وفي مناطق أخرى، خلال القرن الماضي، مثل أفريقيـا              
  .وآسيا وأوروبا والشرق الأوسط

خدمة في الوقت الراهن تشمل     والأساليب التي استُخدمت في ذلك الوقت والمست        
فيما تشمل قوانين الطوارئ الواسعة النطاق وتعزيز دور المؤسسة العـسكرية والمحـاكم             

، وحـالات   )التسليم(أو إساءة المعاملة، وعمليات الخطف      /الخاصة، وممارسة التعذيب و   
: وقد كان الهدف هو نفـسه باسـتمرار       . الاختفاء القسري، ولا سيما الاحتجاز السري     

داث الردع، وضمان اختفاء المحتجزين دون أثر، وعدم تقديم معلومات عـن مكـان              إح
  .وجودهم أو مصيرهم

الحـرب  "ومن ثمّ، تتناول الدراسة استخدام الاحتجاز السري في سياق ما يسمى    
وفي هـذا   . ٢٠٠١سبتمبر  / في فترة ما بعد الحادي عشر من أيلول        "العالمية على الإرهاب  
اء العملية التدريجية والحازمة المتعلقة بوضع نظـام شـامل ومنـسق            الفصل، يتناول الخبر  

للاحتجاز السري للأشخاص المتهمين بالضلوع في الإرهاب، ولم تتول ذلـك سـلطات             
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. الولايات المتحدة الأمريكية وحدها، بل شاركتها دول أخرى في جميع أنحاء العالم تقريباً            
التي اتخذتها السلطات الأمريكية، قدم الخـبراء       وعقب تناول القرارات السياسية والقانونية      

ثم عدّد التقرير مواقـع     . عن مرافق الاحتجاز السري التابعة للولايات المتحدة      اً  عاماً  عرض
ووجّهـت  . الاحتجاز بالوكالة وما يتصل بذلك من ممارسات استثنائية لتسليم الـسجناء     

يدة ومفصلة في الماضي لـسياسة      العديد من الوكالات التابعة للأمم المتحدة انتقادات شد       
. للقـانون الـدولي   اً  صـريح اً  التسليم الاستثنائي، واعترضت على ذلك بوصفه انتـهاك       

  .أعربت هذه الوكالات عن قلقها إزاء استخدام الضمانات الدبلوماسية كما
وأوضحوا، لأغراض  . كما تناول الخبراء مستوى مشاركة وتورط عدد من البلدان          

: لة تكون متواطئة في عملية الاحتجاز السري لشخص ما في الحالات التالية           الدراسة، أن الدو  
إذا اسـتفادت   ) ب(إذا طلبت من دولة أخرى القيام باحتجاز شخص ما بطريقة سرية؛            ) أ(

عن قصد من وضع الاحتجاز السري عن طريق إرسال أسـئلة إلى الدولـة الـتي تحتجـز                 
أشخاص رهن الاحتجـاز الـسري أو      الشخص، أو سعت إلى الحصول على معلومات من         

أو نقل شـخص  /إذا شاركت بصورة فعلية في اعتقال و) ج(حصلت على معلومات منهم؛  
ما وهى تعلم، أو ينبغي أن تكون على علم، بأن الشخص سيؤخذ إلى مرفق احتجاز سري،                
أو أنه سيتعرض للاحتجاز في مرفق خارج نظام الاحتجاز الخاضع للـضوابط القانونيـة؛              

ما لفترة قصيرة في الاحتجاز السري قبل تسليمه إلى دولة أخرى قد            اً  إذا وضعت شخص   )د(
إذا لم تتخذ تدابير للتعرف على هوية       ) ه(يتعرض فيها للاحتجاز السري لفترة زمنية أطول؛        

الأشخاص أو الطائرات في مطاراتها أو مجالها الجوي، عقب الكشف عن المعلومات المتعلقـة              
  .المركزية الأمريكيةخابرات  السري لوكالة المببرنامج الاحتجاز

حقيقة أن الاحتجاز السري في إطار سياسـات مكافحـة          اً  وتبين الدراسة لاحق    
عن طريـق اسـتخدام      الإرهاب لا يزال من المشاكل الخطيرة على نطاق عالمي، فهو يتم          

رئ تـسمح   مرافق احتجاز سرية مشابهة لتلك التي بينتها الدراسة؛ أو إعلان حالة طـوا            
أيـضاً   يـسمح  "احتجـاز إداري "بالاحتجاز السري لفترات طويلة؛ أو يكون في شكل    

والحالات والأوضاع المشار إليها، على سبيل المثـال        . باحتجاز الأشخاص لفترات طويلة   
الحصر، تؤدي الغرض المتمثل في تبرير ممارسة الاحتجاز السري في جميع أنحـاء العـالم           لا

  .لمقدم آنفاًضمن حدود التعريف ا
وأكد الخبراء من جديد خلال المشاورات التي أجروها أن القانون الدولي يحظـر               

من معايير حقوق الإنـسان والقـانون   اً صراحةً ممارسة الاحتجاز السري التي تنتهك عدد 
ويُعد الاحتجاز السري جريمة    . الإنساني الدولي التي لا ينبغي تقييدها مهما كانت الظروف        

من الاختفاء القسري وجرت ممارسته على نطاق واسـع أو          اً  ة إذا شكّل ضرب   ضد البشري 
ومع ذلك، وبالرغم من هذه المعايير التي لا لبس فيهـا، فـإن ممارسـة               . بصورة منهجية 

الاحتجاز السري في سياق مكافحة الإرهاب تنتشر على نطاق واسع وتم تعزيزهـا مـن               
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والأدلة التي جمعها الخبراء تبيّن بوضـوح  . "الحرب العالمية على الإرهاب"جديد عن طريق   
أن العديد من الدول تلجأ إلى الاحتجاز السري متذرعة بهواجس الأمن الوطني الذي عادة              

  .ما يُتصوّر أنه يتعرض لمخاطر أو تهديدات غير مسبوقة
والاحتجاز السري يضع المحتجزين خارج الإطار القانوني بشكل فعلـي ويجعـل           

المثـول  ة في الصكوك الدولية عديمة المعنى، بما في ذلك، وهو الأهم، مبدأ     الضمانات الوارد 
ومن تبعات الاحتجاز السري الأكثر إثارة للانزعاج، على نحو ما أشار إليـه  . أمام محكمة 

العديد من الأشخاص الذين حاورهم الخبراء، التعسف التام الذي يتسم به هذا الوضـع،              
والإحساس بأن الشخص قد لا يستعيد السيطرة علـى  وعدم وضوح فترة هذا الاحتجاز،  

  .أمور حياته
 التي عادة   -إن إعلان حالات الطوارئ، والتراعات المسلحة ومكافحة الإرهاب           

وكما .  لممارسة الاحتجاز السري   "البيئة الصالحة " تهيئ   -ما ترد في أحكام قانونية مبهمة       
وقت الراهن، بما في ذلك القوات المسلحة     كان عليه الحال في السابق، تتمتع السلطات في ال        

، بصلاحيات استثنائية بموجب حـالات      المخابراتأو وكالات   /وهيئات إنفاذ القوانين و   
الطوارئ أو نماذج الحرب على الإرهاب، ولا تخضع هذه السلطات، أو تخضع بشكل مقيّد 

  .للغاية، لآليات رقابة برلمانية أو من جانب هيئات قضائية
في فراغ قانوني دون وجود     خابرات  يد من السياقات، تعمل وكالات الم     وفي العد   

خـابرات  وبالرغم من أن وكالات الم    . قوانين أو قوانين متاحة بشكل علني تحكم تصرفاتها       
ما تفعل ذلك ولفتـرات طويلـة       اً  غير مسموح لها قانوناً باحتجاز الأشخاص، فهي كثير       

ت الرقابة أو المساءلة إما غائبة أو مقيّدة للغاية،         وفي مثل هذه الأوضاع، تكون آليا     . اًأحيان
  .وتكون سلطاتها محدودة وبالتالي غير فعالة

؛ )إقليميـة أو عالميـة    (ويعتمد الاحتجاز السري على نظم تعاون عابرة للحدود           
. الكثير من الحالات، تكون هناك قوات أمن أجنبية تعمل بحرية في أراضي دول أخرى         وفي

والعنصر الحاسم في مجال    .  بين الدول  الاستخباريةون إلى تبادل المعلومات     كما يؤدي التعا  
التعاون الدولي هو نقل الإرهابيين المزعومين إلى بلدان أخرى قد يواجهون فيها بـشكل              
كبير خطر التعرض للتعذيب وغيره من ضروب المعاملة القاسية واللاإنـسانية والمهينـة،             

 أماكن احتجاز سرية    "استضافة"والممارسات المتمثلة في  . يتعارض مع مبدأ عدم الإعادة     مما
أو القيام بعمليات احتجاز بالوكالة قد استُكملت بأنواع متعددة مـن التواطـؤ تـشمل           
السماح بهبوط الطائرات لإعادة التزود بالوقود، وحرمان المتهمين من حريتـهم لفتـرات          

وباستثناء حالات  . ا إلى ذلك  وجيزة قبل تسليمهم، والتستر على عمليات الاختطاف، وم       
  .قليلة، لم يُفعل الكثير للتحقيق في مزاعم التواطؤ

من التعذيب أو إساءة المعاملـة      اً  وقد يشكل الاحتجاز السري في حد ذاته ضرب         
ومع ذلك، فإن الغرض الأساسي من الاحتجاز       . بالنسبة للضحايا أنفسهم ولأفراد أسرهم    

293



A/HRC/13/42 

GE.10-11038 6 

المعاملة اللاإنسانية والمهينة بغية استخلاص المعلومـات       السري هو تيسير ممارسة التعذيب و     
وفي حين توضـع في بعـض       . من الأشخاص أو إسكاتهم، أو التستر على هذه الممارسة        

 تنتهك المعـايير الدوليـة لحقـوق       "معززة"الأحيان قواعد مفصلة تجيز استخدام أساليب       
 معظم الأوقات كنوع مـن  الإنسان والقانون الإنساني، فقد استُخدم الاحتجاز السري في     

الدفاع لتجنب الخضوع لأي رقابة، مما يجعل من المستحيل الحصول على معلومات عـن              
  .نوع المعاملة والأوضاع أثناء الاحتجاز

إن الخوف العام من الاحتجاز السري وما يؤدي إليه من تبعات مثل التعـذيب                
دد كبير مـن حقـوق الإنـسان        وإساءة المعاملة يميل إلى الحد بشكل فعلي من ممارسة ع         

ن تقييد هذه   إويشمل ذلك حرية التعبير وحرية تكوين الجمعيات، إذ         . والحريات الأساسية 
  .الحريات عادة ما يصاحبه تخويف الشهود والضحايا وأفراد أسرهم

ويشعر الخبراء بقلق بالغ إزاء إعراب العديد من الضحايا في كثير من بلدان العالم                
أو تعرض أفراد أسرهم لعمليات انتقام إذا أبدوا تعاونهم         اً  عرضهم شخصي عن الخشية من ت   

      والظلم الناجم عن احتجـاز شـخص       . أو سمحوا باستخدام أسمائهم فيها    /مع الدراسة و  
ما يستمر بعد إطلاق سراحه لأن الدولة المعنية قد تحاول منعه مـن             اً  ما بطريقة سرية غالب   

  .رسة الاحتجاز السري في إقليمهاالكشف عن أي معلومات بشأن مما
ولم تشهد أي من القضايا في الآونة الأخيرة إجراء تحقيـق قـضائي في مـزاعم                  

وبـالرغم  . إلى العدالة لهذا السبب   اً  يُقدم أي شخص تقريب    التعرض للاحتجاز السري، ولم   
من شعور كثير من الضحايا بأن الاحتجاز السري قد أهدر سنوات طويلة مـن حيـاتهم               

ما يتعلق ذلك بفقدان مصادر الرزق والإضرار بالصحة،   اً  لا يمكن محوها، وغالب   اً  رك آثار وت
  .فإنهم لم يحصلوا على أي شكل من أشكال الجبر، بما في ذلك إعادة تأهيلهم وتعويضهم

وعليه، فإن هذا الانتهاك الخطير لحقوق الإنسان يستحق التـصدي لـه باتخـاذ                
لص الخبراء إلى تقديم توصيات ملموسة الغرض منها كـبح          وخ. إجراءات ملائمة وإدانته  

اللجوء إلى الاحتجاز السري ومعاملة المحتجزين ومعاقبتهم بصورة مخالفة للقانون في سياق            
  : مكافحة الإرهاب

ينبغي حظر الاحتجاز السري بشكل صريح وحظـر كافـة أشـكال              )أ(  
بما في ذلك في أوقات التراعـات  الاحتجاز غير القانوني، والاحتفاظ بسجلات الاحتجاز،    

المسلحة، على نحو ما هو مطلوب بموجب اتفاقيات جنيف، ويجب أن يشتمل السجل على      
عدد المحتجزين وجنسياتهم والأسباب القانونية لاحتجازهم، سواء أكانوا أسرى حرب أو           

المستقلة وينبغي لأغراض المراقبة، تمكين حملات التفتيش الداخلي والآليات         . سجناء مدنيين 
من الوصول في الوقت المناسب وفي كل الأوقات إلى جميع الأماكن التي بهـا أشـخاص                

وفي أوقات التراعات المسلحة، يجب الكشف للجنة الصليب الأحمر         . محرومون من حريتهم  
  الدولية عن أماكن جميع مرافق الاحتجاز؛
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 المحـرومين مـن     ينبغي الاحترام التام لجميع الضمانات المتعلقة بالأفراد        )ب(  
ولا يُسمح بفرض أي قيود لا مبرر لها على هذه الضمانات بموجب مكافحـة              . حريتهم

وبصفة خاصة، يشكل قيام هيئات قضائية مستقلة بـإجراء         . الإرهاب أو تشريعات طارئة   
لكفالة احترام الحق في الحريـة  اً ضرورياً  أمرالمحاكمللمثول أمام  لضمان الفعلي   استعراض ل 
وعليه، فإن الأطر التشريعية المحلية لا ينبغي أن تسمح بأي استثناءات فيما يتعلق . الشخصية

وينبغي أن تعمل هذه الأطر بصورة مستقلة عن سلطات الاحتجـاز           بالمثول أمام المحاكم،    
وتبيّن الدراسة أن الهيئات القضائية يمكن      . والجهات المعنية بمكان ونوع الحرمان من الحرية      

وينبغـي أن يـنص     . وهري لحماية الأشخاص من الاحتجاز السري     أن تضطلع بدور ج   
علومات ذات الصلة   المالقانون على جزاءات لمعاقبة المسؤولين الذين يرفضون الكشف عن          

  ؛أثناء الإجراءات المتعلقة بالمثول أمام المحاكم
ينبغي القيام في الوقت المناسب بجميع الخطوات اللازمة لكفالة إبـلاغ             )ج(  
  ؛سر المحتجزين بأمر اعتقالهم ومكان احتجازهم ووضعهم القانوني وحالتهم الصحيةأفراد أ

للقانون، الذي يجب أن    خابرات  ينبغي أن تخضع كافة إجراءات دوائر الم        )د(  
ولكفالة المساءلة فيما يتعلق بالتعـاون في مجـال         . مع المعايير الدولية  اً  يكون بدوره متسق  

مستقلة بالفعل وتعزيزها للقيام بمراجعـة ومراقبـة عمـل          ، يتعين إنشاء آليات     المخابرات
كما ينبغي أن تتمكن هذه الآليات من الوصول إلى كافة المعلومات، بما فيهـا              . اتخابرالم

المعلومات الحساسة، ومنحها إمكانية المبادرة بإجراء استعراضات وتحقيقات بشأن عمـل           
  وإصدار تقارير عامة؛خابرات دوائر الم

أن تضطلع بالتحقيق في مزاعم الاحتجاز السري وعمليات التسليم         ينبغي    )ه(  
. الاستثنائي مؤسسات مستقلة بالفعل عن تلك التي يُعتقد أنها متورطة في هذه العمليـات             

والأشخاص الذين يتبين أنهم شاركوا في تنفيذ الاحتجاز السري أو في أي أفعال مخالفـة               
ة إلى رؤسائهم إذا كانوا قـد أمـروا بتنفيـذ           للقانون ارتُكبت أثناء الاحتجاز، بالإضاف    

الاحتجاز السري أو شجعوا أو وافقوا على تنفيذه، ينبغي تقديمهم للمحاكمة على وجـه              
  السرعة ومعاقبتهم بما يتناسب مع فداحة الأفعال التي ارتكبوها إذا ثبتت إدانتهم؛ 

 مـزاعم   ينبغي الإعلان عن حالة جميع التحقيقات التي لم تكتمل بعد في            )و(  
 ويجب ألا تـستخدم في    . إساءة المعاملة وتعذيب المحتجزين وحالات الوفاة أثناء الاحتجاز       

أي إجراءات قضائية الأدلة والمعلومات التي تُنتزع عن طريق التعذيب أو المعاملة القاسية أو              
  اللاإنسانية أو المهينة؛ 

 دولة أخـرى     سلطات دولة إلى ينبغي نقل السجناء أو تيسير نقلهم من          )ز(  
 وينبغي احترام مبدأ عدم إعادة الأشخاص إلى  . للمعايير الدولية وفقاً  تحت المراقبة القضائية و   

 بلدان قد يواجهون فيها خطر التعرض للتعذيب أو غيره من ضروب المعاملة القاسـية أو              
  اللاإنسانية أو المهينة؛ 

295



A/HRC/13/42 

GE.10-11038 8 

 ـ            )ح(   صاف ينبغي أن يحصل ضحايا الاحتجاز السري علـى وسـائل الانت
للمعايير الدولية ذات الصلة التي تعترف بحقهم في الجبر الملائم والفعال وفقاً القضائي والجبر 

أن يـستفيد    وينبغي. والسريع بما يتناسب مع فداحة الانتهاكات والمعاناة التي تعرضوا لها         
ضـحايا بموجـب    أيضاً  أفراد أسر الأشخاص المختفين من إعادة التأهيل والتعويض لأنهم          

  قانون الدولي؛ال
يتعين على الدول التصديق على العهد الدولي الخاص بالحقوق المدنيـة              )ط(  

والسياسية واتفاقية مناهضة التعذيب وغيره من ضروب المعاملة أو العقوبـة القاسـية أو              
وبما أن البروتوكول الاختياري لاتفاقية مناهضة التعـذيب        . اللاإنسانية أو المهينة وتنفيذهما   

شاء نظم رصد تغطي جميع حالات الحرمان من الحرية، فإن الالتزام بهذا الصك             يقتضي إن 
ويجب على الدول التصديق على البروتوكول الاختيـاري وإنـشاء          . الدولي يعزز الحماية  

لمبادئ باريس، والتوقيع على الاتفاقية الدولية لحماية جميع وفقاً آليات وقائية وطنية مستقلة    
وربما تود نظم إقليمية أخرى استنساخ النظم المنـشأة         . لقسريالأشخاص من الاختفاء ا   

  بموجب اتفاقية البلدان الأمريكية المتعلقة بالاختفاء القسري للأشخاص؛
الحكومات ملزمة بحماية مواطنيها في الخارج وتوفير الحماية القنـصلية            )ي(  

ا في ذلك القانون الـدولي  لكفالة وفاء الدول الأجنبية بالتزاماتها بموجب القانون الدولي، بم     
  لحقوق الإنسان؛

الدول ملزمة بموجب القانون الدولي لحقوق الإنسان بتـوفير الحمايـة             )ك(  
  .شرط مسبق لمحاربة الاحتجاز السري بفعاليةأيضاً للشهود، وهي 

  

296



الخاصالعهـد الدولي
 بالحقــوق المدنيـة

والسياسية

 CCPR الأمم المتحدة
 

 
 
 
 
 
 

 
 
 

(A)     GE.07-45772    100108    100108 

 المعنية بحقوق الإنسانة اللجن
 الدورة الحادية والتسعون

 ٢٠٠٧نوفمبر / تشرين الثاني٢ -أكتوبر / تشرين الأول١٥جنيف، 

 النظر في التقارير المقدمة من الدول الأطراف
  من العهد٤٠ب المادة بموج

 الملاحظات الختامية للجنة المعنية بحقوق الإنسان

 الجزائر

 نظـرت اللجـنة المعنـيـة بحقــوق الإنسـان في التقريـر الـدوري الثالث المقـدم مـن الجزائـر                 -١
)CCPR/C/DZA/3( ٢٠٠٧أكتوبر / تشرين الأول٢٤ و٢٣ المعقودة يومي ٢٤٩٦ و٢٤٩٥ و٢٤٩٤ في جلساتها) ظر ان

CCPR/C/SR.2494 و SR.2495 و SR.2496 .(            ٢٥٠٩واعـتمدت اللجـنة الملاحظـات الختامـية التالية في جلستها  
)CCPR/C/SR.2509( ٢٠٠٧ نوفمبر/ تشرين الثاني١، المعقودة في. 

  مقدمة-ألف 

لاستئناف الي  بالت الدوري الثالث، وبالفرصة المتاحة لها       هاتقريرتقديم الجزائر   ترحب اللجنة مع الارتياح ب     -٢
واللجنة ممتنة، فضلاً . وتنوه أيضاً بحضور وفد على مستوى عال في أثناء النظر في التقرير. الحوار مع الدولة الطرف

. قبل جلسة مناقشة التقرير وفي أثنائها     زُوّدت بها اللجنة    عن ذلك، للحكومة الجزائرية على الوثائق الإضافية التي         
 التي سببتها موجة العنف الهوجاء التي اندلعت في التسعينات، والتي استهدفت            وإذ تـدرك اللجـنة حجم المعاناة      

المدنـيين بوجه خاص، على خلفية استغلال الدين لأغراض سياسية والتطرف الديني الذي يقوض حقوق الإنسان        
ذلك لا يمكن أن يبرر،     ويشكل نكراناً لقيم التسامح، وهو ما أثار تحدياً أمام المجتمع والدولة معاً، فإنها تعتبر أن                

 . من العهد٤الحدود التي تجيزها المادة  في حالة الطوارئ، تجاوزحتى 
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ينبغي للدولة الطرف أن تحرص على أن تكون التدابير المتخذة في إطار مكافحة الإرهاب منسجمة مع                
لباب وعلاوة على ذلك، ينبغي ألا يفتح التعريف الواسع للأعمال الإرهابية والتخريبية ا           . أحكام العهد 

 .لتأويلات تجيز، بذريعة أعمال الإرهاب، قمع الممارسة المشروعة للحقوق التي نص عليها العهد

وإذ تحيط اللجنة علماً بالتعديلات التي أُجريت على قانون الإجراءات الجزائية، تعرب عن القلق إزاء المدة  -١٨
وبالإضافة إلى .  ذلك، تمديدها في الواقع العمليوالتي يمكن، فوق)  يوما١٢ًتصل إلى (القانونية للحبس الاحتياطي 

ذلـك، تلاحظ اللجنة مع القلق أن القانون لا يكفل الحق في التزام الصمت ولا في اتخاذ محام في أثناء فترة الحبس   
الاحتياطي، وأن حق الشخص رهن الحبس الاحتياطي في أن يعرض على طبيب والاتصال بأسرته، فضلاً عن حقه       

 ). من العهد٩ و٧المادتان (مام محكمة في ظرف معقول، ليسا محترمين دائماً في الواقع العملي في تقديمه أ

ينـبغي للدولة الطرف أن تتأكد من أن المدة القانونية للحبس الاحتياطي محددة في قانون الإجراءات       
قانونية في الواقع    من العهد، وأن تضمن بعد ذلك احترام هذه المدة ال          ٩الجزائية، وفقاً لأحكام المادة     

وينبغي أن يكفل قانون الإجراءات الجزائية حقوق الأشخاص الخاضعين للحبس الاحتياطي في . العملي
إبلاغهم بأسباب اعتقالهم، وفي التزام الصمت، وفي الوصول إلى محام بمجرد إلقاء القبض عليهم، وفي               

. وق مطبقة في الواقع العملي    أن يعرضـوا عـلى طبيب، وفي الاتصال بأسرهم، وأن تكون هذه الحق            
والدولـة الطـرف مدعوة لأن تقدم، في تقريرها المقبل، معلومات دقيقة عن التدابير المتخذة لفرض                
احترام حقوق الأشخاص الخاضعين للحبس الاحتياطي في الواقع العملي، وكذلك عن أساليب مراقبة         

 .ظروف الحبس الاحتياطي

ع الدولة الطرف لا ينص صراحة على حظر ورفض الاعترافات التي           ويسـاور اللجنة القلق لكون تشري      -١٩
 ). من العهد١٤ و٧المادتان (تنتزع تحت التعذيب باعتبارها أدلة إثبات 

عـلاوة على منع التعذيب مطلقاً بناءً على قانون العقوبات الجزائري، ينبغي للدولة الطرف أن تمنع                
 التعذيب، وأن يكون ذلك معمولاً به أمام جميع         بشـكل رسمـي اللجوء إلى انتزاع الاعترافات تحت        

وينبغي للدولة الطرف أيضاً أن تذكر، في تقريرها المقبل، عدد الشكاوى المقدمة            . المحـاكم الجزائرية  
لطلب إعادة النظر في أحكام صدرت على إثر محاكمات غير عادلة، بما في ذلك الأحكام الصادرة بناءً 

 .ذيبعلى اعترافات انتزعت تحت التع

وإذ تحيط اللجنة علماً بأن الدولة الطرف عازمة على إصلاح قوانينها والشروع في عملية النظر في وضع                  -٢٠
المرأة في الجزائر، فهي تلاحظ مع القلق استمرار التمييز ضد النساء في الواقع العملي وفي القانون معاً، ولا سيما في 

 ). من العهد٢٦ و٢٥ و٢٣ و٣المواد ( في الحياة العامة إطار الزواج والطلاق والمشاركة بالقدر الكافي

 :ينبغي للدولة الطرف 

أن تسرّع عملية مواءمة القوانين التي تنظم شؤون الأسرة والأحوال الشخصية مع المواد           )أ( 
 مـن العهد، وبالأخص ما تعلق بنظام الوليّ والقواعد المرتبطة بالزواج والطلاق، وخاصة              ٢٦ و ٢٣ و ٣
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080909    020909    09-43790 (A) 

*0943790* 

  الدورة الرابعة والستون
  *من جدول الأعمال المؤقت) ب (٧١البند 

 مـــسائــــل: تعزيـــز حقـــوق الإنـــسان وحمايتـــها   
حقــوق الإنسان، بما فــي ذلك النهـــج البديلـــة         

التمتــــع الفعلــــي بحقــــــــوق الإنــــسان  لتحــــسين
        والحريـــات الأساسيــة

  اللاإنــسانية العقوبــة القاســية أو عاملــة أوالتعــذيب وغــيره مــن ضــروب الم    
  أو المهينة

  
  مذكرة من الأمين العام    

انفريـد نـواك،   لميشرف الأمين العام أن يحيل إلى أعضاء الجمعية العامـة التقريـر المؤقـت          
المقرر الخاص لمجلـس حقـوق الإنـسان المعـني بالتعـذيب وغـيره مـن ضـروب المعاملـة أو العقوبـة                       

  .٦٣/١٦٦نسانية أو المهينة، الذي قدمه وفقا لقرار الجمعية العامة القاسية أو اللاإ

 
  

  *  A/164/150.  
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التقرير المؤقت للمقرر الخاص المعني بمسألة التعذيب وغـيره مـن ضـروب             
  المعاملة أو العقوبة القاسية أو اللاإنسانية أو المهينة

      

  موجز  
، ٦٣/١٦٦ العامـة  يتناول المقرر الخـاص في هـذا التقريـر، المقـدم عمـلا بقـرار الجمعيـة             

قضايا تثير اهتمامه، ومنها على الأخص الاتجاهات والتطورات العامة فيما يتعلق بالمسائل الـتي              
  . إطار ولايتهفيتندرج 

 تقييمـه أن     مـا يـراه، وفقـا لتقـديره، مـن           الجمعية العامـة إلى    عنايةويوجه المقرر الخاص      
ــرم كر    ــالي لا  ظــروف الاحتجــاز، في معظــم أنحــاء العــالم، لا تحت ــستوفىامــة المحتجــزين، وبالت  ت

 بالتحديـد، يميز بين ثلاث فئات من حقـوق الإنـسان للمحتجـزين، وهـي              هو  و. المعايير الدولية 
حقوق معينة فقدها المحتجزون نتيجة حرمانهم من الحرية بطريقة قانونية؛ وحقوق نسبية يمكـن              

لكامل علـى قـدم المـساواة مـع         وجيهة؛ وحقوق مطلقة يتمتع بها المحتجزون با       أن تقيد لأسباب  
  .باقي البشر

. ، يقــدم المقــرر بعــض الملاحظــات بــشأن الأطفــال المحتجــزين      “ارابعــ”وفي الفــرع   
 مـن الأطفـال مـا زالـوا محـرومين مـن حريتـهم، علـى                 ثمـة عـدد مفـرط     ويعرب عن قلقه مـن أن       

 كـان   ويـشير إلى أنـه إذا     . الرغم مـن وجـود قواعـد واضـحة بـشأن ذلـك علـى الـصعيد الـدولي                  
احتجاز الأطفال لا بد منه، فإن ظروف احتجازهم يجـب أن تلـبي بطريقـة مناسـبة احتياجـاتهم          

  .الخاصة، بما فيها التعليم والترفيه والتدريب المهني
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1. The purposes of effective investigation and documentation of torture and other
cruel, inhuman or degrading treatment or punishment (hereinafter “torture or other ill-
treatment”) include the following:

(a) Clarification of the facts and establishment and acknowledgement of indi-
vidual and State responsibility for victims and their families;

(b) Identification of measures needed to prevent recurrence;

(c) Facilitation of prosecution and/or, as appropriate, disciplinary sanctions for
those indicated by the investigation as being responsible and demonstration of the need
for full reparation and redress from the State, including fair and adequate financial
compensation and provision of the means for medical care and rehabilitation.

2. States shall ensure that complaints and reports of torture or ill-treatment are
promptly and effectively investigated. Even in the absence of an express complaint, an
investigation shall be undertaken if there are other indications that torture or ill-treat-
ment might have occurred. The investigators, who shall be independent of the sus-
pected perpetrators and the agency they serve, shall be competent and impartial. They
shall have access to, or be empowered to commission investigations by, impartial
medical or other experts. The methods used to carry out such investigations shall meet
the highest professional standards and the findings shall be made public.

3. (a) The investigative authority shall have the power and obligation to obtain all
the information necessary to the inquiry.a The persons conducting the investigation
shall have at their disposal all the necessary budgetary and technical resources for
effective investigation. They shall also have the authority to oblige all those acting in
an official capacity allegedly involved in torture or ill-treatment to appear and testify.
The same shall apply to any witness. To this end, the investigative authority shall be
entitled to issue summonses to witnesses, including any officials allegedly involved,
and to demand the production of evidence.

(b) Alleged victims of torture or ill-treatment, witnesses, those conducting the
investigation and their families shall be protected from violence, threats of violence or
any other form of intimidation that may arise pursuant to the investigation. Those
potentially implicated in torture or ill-treatment shall be removed from any position of
control or power, whether direct or indirect, over complainants, witnesses and their
families, as well as those conducting the investigation.

4. Alleged victims of torture or ill-treatment and their legal representatives shall be
informed of, and have access to, any hearing, as well as to all information relevant to
the investigation, and shall be entitled to present other evidence.

5. (a) In cases in which the established investigative procedures are inadequate
because of insufficient expertise or suspected bias, or because of the apparent existence
of a pattern of abuse or for other substantial reasons, States shall ensure that investiga-

ANNEX I

Principles on the Effective Investigation and Documentation
of Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment*

* The Commission on Human Rights, in its resolution 2000/43, and the General Assembly, in its
resolution 55/89, drew the attention of Governments to the Principles and strongly encouraged
Governments to reflect upon the Principles as a useful tool in efforts to combat torture.a

Under certain circumstances, professional ethics may require information to be kept confidential.
These requirements should be respected.
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tions are undertaken through an independent commission of inquiry or similar
procedure. Members of such a commission shall be chosen for their recognized
impartiality, competence and independence as individuals. In particular, they shall be
independent of any suspected perpetrators and the institutions or agencies they may
serve. The commission shall have the authority to obtain all information necessary to
the inquiry and shall conduct the inquiry as provided for under these Principles.b

(b) A written report, made within a reasonable time, shall include the scope of
the inquiry, procedures and methods used to evaluate evidence as well as conclusions
and recommendations based on findings of fact and on applicable law. Upon comple-
tion, the report shall be made public. It shall also describe in detail specific events that
were found to have occurred and the evidence upon which such findings were based
and list the names of witnesses who testified, with the exception of those whose iden-
tities have been withheld for their own protection. The State shall, within a reasonable
period of time, reply to the report of the investigation and, as appropriate, indicate steps
to be taken in response.

6. (a) Medical experts involved in the investigation of torture or ill-treatment shall
behave at all times in conformity with the highest ethical standards and, in particular,
shall obtain informed consent before any examination is undertaken. The examination
must conform to established standards of medical practice. In particular, examinations
shall be conducted in private under the control of the medical expert and outside the
presence of security agents and other government officials.

(b) The medical expert shall promptly prepare an accurate written report, which
shall include at least the following:

(i) Circumstances of the interview: name of the subject and name and affilia-
tion of those present at the examination; exact time and date; location, nature and
address of the institution (including, where appropriate, the room) where the
examination is being conducted (e.g., detention centre, clinic or house); circum-
stances of the subject at the time of the examination (e.g., nature of any restraints
on arrival or during the examination, presence of security forces during the
examination, demeanour of those accompanying the prisoner or threatening
statements to the examiner); and any other relevant factors;
(ii) History: detailed record of the subject’s story as given during the interview,
including alleged methods of torture or ill-treatment, times when torture or ill-
treatment is alleged to have occurred and all complaints of physical and psycho-
logical symptoms;
(iii) Physical and psychological examination: record of all physical and
psychological findings on clinical examination, including appropriate diagnostic
tests and, where possible, colour photographs of all injuries;
(iv) Opinion: interpretation as to the probable relationship of the physical and
psychological findings to possible torture or ill-treatment. A recommendation for
any necessary medical and psychological treatment and/or further examination
shall be given;
(v) Authorship: the report shall clearly identify those carrying out the examina-
tion and shall be signed.

(c) The report shall be confidential and communicated to the subject or his or
her nominated representative. The views of the subject and his or her representative
about the examination process shall be solicited and recorded in the report. It shall also
be provided in writing, where appropriate, to the authority responsible for investigating
the allegation of torture or ill-treatment. It is the responsibility of the State to ensure
that it is delivered securely to these persons. The report shall not be made available to
any other person, except with the consent of the subject or on the authorization of a
court empowered to enforce such a transfer.

b See footnote (a) above.
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 1

      from A/60/18, pp. 98-108 

CERD 
General recommendation XXXI on the prevention of racial discrimination in 

the administration and functioning of the criminal justice system 

 The Committee on the Elimination of Racial Discrimination, 

 Recalling the definition of racial discrimination set out in article 1 of the 
International Convention on the Elimination of All Forms of Racial Discrimination, 

 Recalling the provisions of article 5 (a) of the Convention, under which States 
parties have an obligation to guarantee the right of everyone, without distinction as to race, 
colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of 
the right to equal treatment before the tribunals and all other organs administering justice, 

 Recalling that article 6 of the Convention requires States parties to assure to 
everyone within their jurisdiction effective protection and remedies, through the competent 
national tribunals and other State institutions, against any acts of racial discrimination, as 
well as the right to seek from such tribunals just and adequate reparation or satisfaction for 
any damage suffered as a result of such discrimination, 

 Referring to paragraph 25 of the declaration adopted by the World Conference 
against Racism, Racial Discrimination, Xenophobia and Related Intolerance, held in 
Durban, South Africa, in 2001, which expressed “profound repudiation of the racism, racial 
discrimination, xenophobia and related intolerance that persist in some States in the 
functioning of the penal system and in the application of the law, as well as in the actions 
and attitudes of institutions and individuals responsible for law enforcement, especially 
where this has contributed to certain groups being overrepresented among persons under 
detention or imprisoned”, 

 Referring to the work of the Commission on Human Rights and of the 
Sub-Commission on the Promotion and Protection of Human Rights (see 
E/CN.4/Sub.2/2005/7) concerning discrimination in the criminal justice system, 

 Bearing in mind the reports of the Special Rapporteur on contemporary forms of 
racism, racial discrimination, xenophobia and related intolerance, 

 Referring to the 1951 Convention relating to the Status of Refugees, in particular 
article 16, which stipulates that “[a] refugee shall have free access to the courts of law on 
the territory of all Contracting States”, 
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 4

incitement to racial violence, but also racist propaganda activities and participation in racist 
organizations.  States parties are also encouraged to incorporate a provision in their criminal 
legislation to the effect that committing offences for racial reasons generally constitutes an 
aggravating circumstance; 

 (b) The potential indirect discriminatory effects of certain domestic legislation, 
particularly legislation on terrorism, immigration, nationality, banning or deportation of 
non-citizens from a country, as well as legislation that has the effect of penalizing without 
legitimate grounds certain groups or membership of certain communities.  States should 
seek to eliminate the discriminatory effects of such legislation and in any case to respect the 
principle of proportionality in its application to persons belonging to the groups referred to 
in the last paragraph of the preamble. 

 
B. Strategies to be developed to prevent racial discrimination in the  

administration and functioning of the criminal justice system 

 5. States parties should pursue national strategies the objectives of which 
include the following: 

 (a) To eliminate laws that have an impact in terms of racial discrimination, 
particularly those which target certain groups indirectly by penalizing acts which can be 
committed only by persons belonging to such groups, or laws that apply only to 
non-nationals without legitimate grounds or which do not respect the principle of 
proportionality; 

 (b) To develop, through appropriate education programmes, training in respect 
for human rights, tolerance and friendship among racial or ethnic groups, as well as 
sensitization to intercultural relations, for law enforcement officials:  police personnel, 
persons working in the system of justice, prison institutions, psychiatric establishments, 
social and medical services, etc.; 

 (c) To foster dialogue and cooperation between the police and judicial 
authorities and the representatives of the various groups referred to in the last paragraph of 
the preamble, in order to combat prejudice and create a relationship of trust; 

 (d) To promote proper representation of persons belonging to racial and ethnic 
groups in the police and the system of justice; 

 (e) To ensure respect for, and recognition of the traditional systems of justice of 
indigenous peoples, in conformity with international human rights law; 

 (f) To make the necessary changes to the prison regime for prisoners belonging 
to the groups referred to in the last paragraph of the preamble, so as to take into account 
their cultural and religious practices; 

 (g) To institute, in situations of mass population movements, the interim 
measures and arrangements necessary for the operation of the justice system in order to take 
account of the particularly vulnerable situation of displaced persons, in particular by setting 
up decentralized courts at the places where the displaced persons are staying or by 
organizing mobile courts; 
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 23. States parties should also guarantee to all arrested persons, whatever the 
racial, national or ethnic group to which they belong, enjoyment of the fundamental rights 
of the defence enshrined in the relevant international human rights instruments (especially 
the Universal Declaration of Human Rights and the International Covenant on Civil and 
Political Rights), in particular the right not to be arbitrarily arrested or detained, the right to 
be informed of the reasons for their arrest, the right to the assistance of an interpreter, the 
right to the assistance of counsel, the right to be brought promptly before a judge or an 
authority empowered by the law to perform judicial functions, the right to consular 
protection guaranteed by article 36 of the Vienna Convention on Consular Relations and, in 
the case of refugees, the right to contact the Office of the United Nations High 
Commissioner for Refugees. 

 24. As regards persons placed in administrative holding centres or in holding 
areas in airports, States parties should ensure that they enjoy sufficiently decent living 
conditions. 

 25. Lastly, as regards the questioning or arrest of persons belonging to the 
groups referred to in the last paragraph of the preamble, States parties should bear in mind 
the special precautions to be taken when dealing with women or minors, because of their 
particular vulnerability. 

 
B.  Pretrial detention 

 26. Bearing in mind statistics which show that persons held awaiting trial 
include an excessively high number of non-nationals and persons belonging to the groups 
referred to in the last paragraph of the preamble, States parties should ensure: 

 (a) That the mere fact of belonging to a racial or ethnic group or one of the 
aforementioned groups is not a sufficient reason, de jure or de facto, to place a person in 
pretrial detention.  Such pretrial detention can be justified only on objective grounds 
stipulated in the law, such as the risk of flight, the risk that the person might destroy 
evidence or influence witnesses, or the risk of a serious disturbance of public order; 

 (b) That the requirement to deposit a guarantee or financial security in order to 
obtain release pending trial is applied in a manner appropriate to the situation of persons 
belonging to such groups, who are often in straitened economic circumstances, so as to 
prevent this requirement from leading to discrimination against such persons; 

 (c) That the guarantees often required of accused persons as a condition of their 
remaining at liberty pending trial (fixed address, declared employment, stable family ties) 
are weighed in the light of the insecure situation which may result from their membership of 
such groups, particularly in the case of women and minors; 

 (d) That persons belonging to such groups who are held pending trial enjoy all 
the rights to which prisoners are entitled under the relevant international norms, and 
particularly the rights specially adapted to their circumstances:  the right to respect for their 
traditions as regards religion, culture and food, the right to relations with their families, the 
right to the assistance of an interpreter and, where appropriate, the right to consular 
assistance. 
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rehabilitation or re-socialization of detainees (E/CN.4/2006/6/Add.4, para. 48). The 
adverse acute and latent psychological and physiological effects of prolonged 
solitary confinement constitute severe mental pain or suffering. Thus the Special 
Rapporteur concurs with the position taken by the Committee against Torture in its 
General Comment No. 20 that prolonged solitary confinement amounts to acts 
prohibited by article 7 of the Covenant, and consequently to an act as defined in 
article 1 or article 16 of the Convention. For these reasons, the Special Rapporteur 
reiterates that, in his view, any imposition of solitary confinement beyond 15 days 
constitutes torture or cruel, inhuman or degrading treatment or punishment, 
depending on the circumstances. He calls on the international community to agree to 
such a standard and to impose an absolute prohibition on solitary confinement 
exceeding 15 consecutive days. 

77. With respect to juveniles, the Declaration of the Rights of the Child and the 
Preamble of the Convention on the Rights of the Child state that, given their 
physical and mental immaturity, juveniles need special safeguards and care, 
including appropriate legal protection. Article 19 of the Convention on the Rights of 
the Child (General Assembly resolution 44/25) requires States Parties to “take all 
appropriate legislative, administrative, social and educational measures to protect 
the child from all forms of physical or mental violence …” In its General Comment 
No. 8, the Committee on the Rights of the Child indicated that “There is no 
ambiguity: ‘all forms of physical or mental violence’ does not leave room for any 
level of legalized violence against children” (CRC/C/GC/8, para. 18). Paragraph 67 
of the United Nations Rules for the Protection of Juveniles Deprived of their 
Liberty, adopted by the General Assembly in resolution 45/113 of 14 December 
1990, states that “All disciplinary measures constituting cruel, inhuman or 
degrading treatment shall be strictly prohibited, including ... solitary confinement or 
any other punishment that may compromise the physical or mental health of the 
juvenile concerned” (see also CRC/C/GC/10, para. 89). Thus the Special Rapporteur 
holds the view that the imposition of solitary confinement, of any duration, on 
juveniles is cruel, inhuman or degrading treatment and violates article 7 of the 
International Covenant on Civil and Political Rights and article 16 of the 
Convention against Torture. 

78. The right of persons with mental disabilities to be treated with humanity and 
with respect for the inherent dignity guaranteed under article 10 of the Covenant 
should be interpreted in light of the Principles for the Protection of Persons with 
Mental Illness and for the Improvement of Mental Health Care, adopted by the 
General Assembly on 17 December 1991 (resolution 46/119, annex). Given their 
diminished mental capacity and that solitary confinement often results in severe 
exacerbation of a previously existing mental condition, the Special Rapporteur 
believes that its imposition, of any duration, on persons with mental disabilities is 
cruel, inhuman or degrading treatment and violates article 7 of the Covenant and 
article 16 of the Convention. 
 
 

 IV. Conclusions and recommendations 
 
 

  Conclusions 
 

79. The Special Rapporteur stresses that solitary confinement is a harsh 
measure which may cause serious psychological and physiological adverse 
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effects on individuals regardless of their specific conditions. He finds solitary 
confinement to be contrary to one of the essential aims of the penitentiary 
system, which is to rehabilitate offenders and facilitate their reintegration into 
society. The Special Rapporteur defines prolonged solitary confinement as any 
period of solitary confinement in excess of 15 days.  

80. Depending on the specific reason for its application, conditions, length, 
effects and other circumstances, solitary confinement can amount to a breach 
of article 7 of the International Covenant on Civil and Political Rights, and to 
an act defined in article 1 or article 16 of the Convention against Torture. In 
addition, the use of solitary confinement increases the risk that acts of torture 
and other cruel, inhuman or degrading treatment or punishment will go 
undetected and unchallenged.  

81. Considering the severe mental pain or suffering solitary confinement may 
cause when used as a punishment, during pretrial detention, indefinitely or for 
a prolonged period, for juveniles or persons with mental disabilities, it can 
amount to torture or cruel, inhuman or degrading treatment or punishment. 
The Special Rapporteur is of the view that where the physical conditions and 
the prison regime of solitary confinement fail to respect the inherent dignity of 
the human person and cause severe mental and physical pain or suffering, it 
amounts to cruel, inhuman or degrading treatment or punishment. 
 

  Recommendations 
 

82. The Special Rapporteur calls upon States to respect and protect the rights 
of persons deprived of liberty while maintaining security and order in places of 
detention. He recommends that States conduct regular reviews of the system of 
solitary confinement. In this context, the Special Rapporteur reiterates that 
States should refer to the Istanbul Statement on the Use and Effects of Solitary 
Confinement as a useful tool in efforts to promote the respect and protection of 
the rights of detainees. 

83. The Special Rapporteur calls upon States to ensure that all persons 
deprived of their liberty are treated with humanity and respect for the inherent 
dignity of the human person as protected by article 10, paragraph 1, of the 
International Covenant on Civil and Political Rights. The Special Rapporteur 
refers to the Standard Minimum Rules for the Treatment of Prisoners and 
recommends that States increase the level of psychological, meaningful social 
contact for detainees while in solitary confinement. 

84. The Special Rapporteur urges States to prohibit the imposition of solitary 
confinement as punishment — either as a part of a judicially imposed sentence 
or a disciplinary measure. He recommends that States develop and implement 
alternative disciplinary sanctions to avoid the use of solitary confinement. 

85. States should take necessary steps to put an end to the practice of solitary 
confinement in pretrial detention. The use of solitary confinement as an 
extortion technique during pretrial detention should be abolished. States should 
adopt effective measures at the pretrial stage to improve the efficiency of 
investigation and introduce alternative control measures in order to segregate 
individuals, protect ongoing investigations, and avoid detainee collusion. 
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86. States should abolish the use of solitary confinement for juveniles and 
persons with mental disabilities. Regarding disciplinary measures for juveniles, 
the Special Rapporteur recommends that States should take other measures 
that do not involve the use of solitary confinement. In regard to the use of 
solitary confinement for persons with mental disabilities, the Special 
Rapporteur emphasizes that physical segregation of such persons may be 
necessary in some cases for their own safety, but solitary confinement should be 
strictly prohibited. 

87. Indefinite solitary confinement should be abolished. 

88. It is clear that short-term solitary confinement can amount to torture or 
cruel, inhuman or degrading treatment or punishment; it can, however, be a 
legitimate device in other circumstances, provided that adequate safeguards are 
in place. In the opinion of the Special Rapporteur, prolonged solitary 
confinement, in excess of 15 days, should be subject to an absolute prohibition. 

89. The Special Rapporteur reiterates that solitary confinement should be 
used only in very exceptional circumstances, as a last resort, for as short a time 
as possible. He emphasizes that when solitary confinement is used in 
exceptional circumstances, minimum procedural safeguards must be followed. 
These safeguards reduce the chances that the use of solitary confinement will 
be arbitrary or excessive, as in the case of prolonged or indefinite confinement. 
They are all the more important in circumstances of detention where due 
process protections are often limited, as in administrative immigration 
detention. Minimum procedural safeguards should be interpreted in a manner 
that provides the greatest possible protection of the rights of detained 
individuals. In this context, the Special Rapporteur urges States to apply the 
following guiding principles and procedural safeguards. 
 

  Guiding principles 
 

90. Throughout the period of detention, the physical conditions and prison 
regime of the solitary confinement, and in particular the duration of 
confinement, must be proportional to the severity of the criminal or 
disciplinary infraction for which solitary confinement is imposed.  

91. The physical conditions and prison regime of solitary confinement must be 
imposed only as a last resort where less restrictive measures could not achieve 
the intended disciplinary goals.  

92. Solitary confinement must never be imposed or allowed to continue except 
where there is an affirmative determination that it will not result in severe pain 
or suffering, whether physical or mental, giving rise to acts as defined in article 1 
or article 16 of the Convention against Torture.  

93. All assessments and decisions taken with respect to the imposition of 
solitary confinement must be clearly documented and readily available to the 
detained persons and their legal counsel. This includes the identity and title of 
the authority imposing solitary confinement, the source of his or her legal 
attributes to impose it, a statement of underlying justification for its imposition, 
its duration, the reasons for which solitary confinement is determined to be 
appropriate in accordance with the detained person’s mental and physical 
health, the reasons for which solitary confinement is determined to be 
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proportional to the infraction, reports from regular review of the justification 
for solitary confinement, and medical assessments of the detained person’s 
mental and physical health. 
 

  Internal safeguards 
 

94. From the moment that solitary confinement is imposed, through all stages 
of its review and decisions of extension or termination, the justification and 
duration of the solitary confinement should be recorded and made known to 
the detained person. Additionally, the detained person should be informed of 
what he or she must do to be removed from solitary confinement. In accordance 
with rule 35 of the Standard Minimum Rules for the Treatment of Prisoners, 
the detained person must receive this information in plain language that he or 
she understands. This information must additionally be provided to any legal 
representative of the detained person.  

95. A documented system of regular review of the justification for the 
imposition of solitary confinement should be in place. The review should be 
conducted in good faith and carried out by an independent body. Any change in 
the factors that justified the imposition of solitary confinement should 
immediately trigger a review of the detained person’s solitary confinement. All 
review processes must be documented. 

96. Persons held in solitary confinement must be provided with a genuine 
opportunity to challenge both the nature of their confinement and its 
underlying justification through a process of administrative review. At the 
outset of the imposition of solitary confinement, detained persons must be 
informed of their alleged criminal or disciplinary infraction for which solitary 
confinement is being imposed and must immediately have an opportunity to 
challenge the reasons for their detention. Following the imposition of solitary 
confinement, detained persons must have the opportunity to file a complaint to 
prison management through an internal or administrative complaints system.  

97. There shall be no limitations imposed on the request or complaint, such as 
requiring evidence of both mental or emotional suffering and physical 
suffering. Prison officials have an obligation to address all requests or 
complaints promptly, informing the detained person of the outcome. All 
internal administrative findings must be subject to external appeal through 
judicial processes.  
 

  External safeguards 
 

98. Detained persons held in solitary confinement must be afforded genuine 
opportunities to challenge both the nature of their confinement and its 
underlying justification through the courts of law. This requires a right to 
appeal all final decisions by prison authorities and administrative bodies to an 
independent judicial body empowered to review both the legality of the nature 
of the confinement and its underlying justification. Thereafter, detained 
persons must have the opportunity to appeal these judgements to the highest 
authority in the State and, after exhaustion of domestic remedies, seek review 
by regional or universal human rights bodies. 
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99. Individuals must have free access to competent legal counsel throughout 
the period in which they are held in solitary confinement. Where necessary to 
facilitate complete and open communication between a detainee and his or her 
legal counsel, access to an interpreter must be provided.  

100. There should be a documented system of regular monitoring and review of 
the inmate’s physical and mental condition by qualified medical personnel, 
both at the initiation of solitary confinement and on a daily basis throughout 
the period in which the detained person remains in solitary confinement, as 
required by rule 32, paragraph 3, of the Standard Minimum Rules for the 
Treatment of Prisoners. Medical personnel monitoring detained persons should 
have specialized training in psychological assessment and/or the support of 
specialists in psychology. Additionally, medical personnel must be independent 
and accountable to an authority outside of the prison administration. 
Preferably, they should belong to the general national health structure. Any 
deterioration of the inmate’s mental or physical condition should trigger a 
presumption that the conditions of confinement are excessive and activate an 
immediate review.  

101. Medical personnel should additionally inspect the physical conditions of 
the inmate’s confinement in accordance with article 26 of the Standard 
Minimum Rules for the Treatment of Prisoners. Relevant considerations 
include the level of hygiene and cleanliness of the facility and the inmate, 
heating, lighting and ventilation of the cell, suitability of clothing and bedding, 
adequate supply of food and water and observance of the rules concerning 
physical exercise. 
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Annex 
 

  Effects of solitary confinement 
 
 

 Many symptoms may present themselves in individuals held in solitary 
confinement, both concurrent with their solitary confinement and after the period of 
solitary confinement has terminated. The following list prepared by Dr. Sharon 
Shaleva demonstrates a range of possible symptoms.  

Anxiety, ranging from feelings of tension to full-blown panic attacks  

 • Persistent low level of stress  

 • Irritability or anxiousness  

 • Fear of impending death  

 • Panic attacks 

Depression, varying from low mood to clinical depression  

 • Emotional flatness/blunting — loss of ability to have any “feelings”  

 • Mood swings  

 • Hopelessness  

 • Social withdrawal; loss of initiation of activity or ideas; apathy; lethargy  

 • Major depression  

Anger, ranging from irritability to full-blown rage  

 • Irritability and hostility  

 • Poor impulse control  

 • Outbursts of physical and verbal violence against others, self and objects 

 • Unprovoked anger, sometimes manifested as rage  

Cognitive disturbances, ranging from lack of concentration to confused state  

 • Short attention span  

 • Poor concentration  

 • Poor memory  

 • Confused thought processes; disorientation  

Perceptual distortions, ranging from hypersensitivity to hallucinations  

 • Hypersensitivity to noises and smells  

 • Distortions of sensation (e.g., walls closing in)  

 • Disorientation in time and space  

 
 

 a Sharon Shalev, A Sourcebook on Solitary Confinement (London, Mannheim Centre for 
Criminology, 2008), pp. 15-17; also Peter Scharff Smith, “The effects of solitary confinement on 
prison inmates: a brief history and review of the literature”, Crime and Justice, vol. 34 (2006), 
p. 441. 
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 • Depersonalization/derealization  

 • Hallucinations affecting all five senses (e.g., hallucinations of objects or 
people appearing in the cell, or hearing voices when no one is actually 
speaking) 

Paranoia and psychosis, ranging from obsessional thoughts to full-blown psychosis  

 • Recurrent and persistent thoughts (ruminations), often of a violent and 
vengeful character (e.g., directed against prison staff)  

 • Paranoid ideas — often persecutory  

 • Psychotic episodes or states: psychotic depression, schizophrenia 

Self-harm, self-directed aggression 

 • Self-mutilation and cutting 

 • Suicide attempts 
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recourse to physical force which had not been rendered strictly necessary by 

the applicant's own behaviour. 

163.  It follows that there has been no violation of Article 3 of the 

Convention on that account. 

iii.  Events on 21 January 2002 

164.  The Court observes that on 21 January 2002 officers from the 

special-purpose unit arrived at the colony, this time to render assistance in 

the situation of the collective hunger strike and self-mutilation by inmates. 

The parties advanced arguments similar to those which they had used to 

describe the events of 23 October 2001. However, the Government admitted 

that a rubber truncheon had been used against the applicant on 21 January 

2002. 

165.  The Court does not have to deal with the particular discrepancies 

arising in the parties' versions of events, as the focal points for its analysis 

of the events on 21 January 2002 remain the same as those pertaining to the 

events on 23 October 2001. In particular, the Court once again notes the 

indiscriminate nature of the special purpose unit's operations which targeted 

the entire colony population rather than specific detainees and the 

authorities' failure to conduct a medical examination to ascertain whether 

the applicant sustained any injuries as a result of the operations in the 

colony, which is particularly striking in the situation where the domestic 

authorities as well as the Government confirmed that the applicant had been 

beaten. 

166.  The Court further observes that the applicant provided a graphic 

and detailed description of the ill-treatment to which he had allegedly been 

subjected, indicating its place, time and duration, and identified the colony 

officials and inmates who had been present. If the Government considered 

these allegations untrue, it was open to them to refute them by way of, for 

instance, witness testimony or other evidence. The Government was also 

invited by the Court to produce the investigation file pertaining to the 

applicant's complaints about the events on 21 January 2002. However, 

without any explanation, they did not produce the file, merely 

acknowledging that the officer had been forced “to use a rubber truncheon” 

against the applicant in response to his disobedience. The Court will 

therefore again draw inferences from the Government's conduct. Bearing in 

mind other relevant factors discussed above, it finds it established that the 

applicant sustained the treatment of which he complained. Against this 

background, the burden rests on the Government to demonstrate with 

convincing arguments that the use of force was not excessive (see Zelilof v. 

Greece, no. 17060/03, § 47, 24 May 2007). 

167.  It is clear that the acts of violence against the applicant were 

committed by the officers in the performance of their duties. The Court 
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notes the Government's argument that the force was used lawfully in 

response to the unruly conduct of detainees, including the applicant. 

168.  The Court is mindful of the potential for violence that exists in 

penitentiary institutions and of the fact that disobedience by detainees may 

quickly degenerate into a riot (see Gömi and Others v. Turkey, 

no. 35962/97, § 77, 21 December 2006). The Court accepts that the use of 

force may be necessary on occasion to ensure prison security, to maintain 

order or to prevent crime in penitentiary facilities. Nevertheless, as noted 

above, such force may be used only if indispensible and must not be 

excessive (see Ivan Vasilev v. Bulgaria, no. 48130/99, § 63, 12 April 2007, 

with further references). Recourse to physical force which has not been 

made strictly necessary by the detainee's own conduct diminishes human 

dignity and is in principle an infringement of the right set forth in Article 3 

of the Convention. 

169.  The Court does not discern any necessity which might have 

prompted the use of rubber truncheons against the applicant. On the 

contrary, the actions by the officers were grossly disproportionate to the 

applicant's imputed transgressions and manifestly inconsistent with the 

goals they sought to achieve. Thus, it follows from the Government's 

submissions (see paragraph 46 above) that a group of officers entered cell 

no. 3, where the applicant was detained, intending to search it. The applicant 

refused to leave the cell, insulted the officers and pulled their clothes. The 

Court accepts that in these circumstances the officers may have needed to 

resort to physical force in order to take the applicant out of the cell. 

However, the Court is not convinced that hitting a detainee with a truncheon 

was conducive to the desired result, namely facilitating the search. In the 

Court's eyes, in that situation a truncheon blow was merely a form of 

reprisal or corporal punishment. 

170.  Furthermore, the Court notes that the applicant was beaten up not in 

the course of a random operation which might have given rise to unexpected 

developments to which the officers of the special-purpose unit might have 

been called upon to react without prior preparation. The Government did not 

dispute that the officers had planned their operations in advance and that 

they had had sufficient time to evaluate the possible risks and to take all 

necessary measures for carrying out their task. There were a group of 

officers involved and they clearly outnumbered the applicant, who, it 

appears, was alone in the cell at that time. Furthermore, the Court is not 

convinced that the applicant had resisted the officers' orders in a manner 

which could have prompted the use of rubber truncheons. 

171.  The Court is also mindful of the applicant's complaint that the 

beatings continued in the corridor even after he had complied with the order 

and had left the cell. In this respect, the Court notes that if the Government 

considered these allegations untrue, it was open to them to refute them by 

way of, for instance, witness testimony or other evidence. Nevertheless, at 
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no point in the proceedings before the Court did the Government challenge 

that aspect of the applicant's factual submissions. 

172.   As noted above, the use of rubber truncheons against the applicant 

was retaliatory in nature. It was not, and could not be, conducive to 

facilitating the execution of the tasks the officers had set out to achieve. The 

punitive violence to which the officers deliberately resorted was intended to 

arouse in the applicant feelings of fear and humiliation and to break his 

physical or moral resistance. The purpose of that treatment was to debase 

the applicant and drive him into submission. In addition, the truncheon 

blows must have caused him intense mental and physical suffering. 

173.  Accordingly, the Court finds that there has therefore been a 

violation of Article 3 of the Convention, in that on 21 January 2002 the 

Russian authorities subjected the applicant to inhuman treatment in breach 

of that provision. 

(c)  Alleged inadequacy of the investigation 

174.  The Court reiterates that where an individual raises an arguable 

claim that he has been seriously ill-treated in breach of Article 3, that 

provision, read in conjunction with the State's general duty under Article 1 

of the Convention to “secure to everyone within their jurisdiction the rights 

and freedoms defined in ... [the] Convention”, requires by implication that 

there should be an effective official investigation. An obligation to 

investigate “is not an obligation of result, but of means”: not every 

investigation should necessarily be successful or come to a conclusion 

which coincides with the claimant's account of events; however, it should in 

principle be capable of leading to the establishment of the facts of the case 

and, if the allegations prove to be true, to the identification and punishment 

of those responsible. Thus, the investigation of serious allegations of 

ill-treatment must be thorough. That means that the authorities must always 

make a serious attempt to find out what happened and should not rely on 

hasty or ill-founded conclusions to close their investigation or as the basis 

of their decisions. They must take all reasonable steps available to them to 

secure the evidence concerning the incident, including, inter alia, 

eyewitness testimony, forensic evidence, and so on. Any deficiency in the 

investigation which undermines its ability to establish the cause of injuries 

or the identity of the persons responsible will risk falling foul of this 

standard (see, among many authorities, Mikheyev, cited above, §§ 107 et 

seq., and Assenov and Others v. Bulgaria, 28 October 1998, §§ 102 et seq., 

Reports 1998-VIII). 

175.  The Court will now examine the effectiveness of the investigation 

into the applicant's ill-treatment complaints in the light of these principles. 

176.  The Court notes that the events of which the applicant complained 

had unfolded under the control of the authorities and with their full 

knowledge. The colony officials must have been aware of the magnitude of 
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affected mentally by the treatment to which he was subjected (contrast 

Raninen, cited above, § 58). In particular, it appears that wearing handcuffs 

in public at his workplace and in front of his family aroused in him a strong 

feeling of humiliation and shame, especially in view of his professional 

duties. His mental state suffered irreversible damage as a result of the 

incident, and he was incapable of coming to terms with his ordeal. The 

Court observes that the psychiatric reports corroborate his argument that 

wearing handcuffs in public affected his mental state (see paragraphs 12 and 

19-20 above). It has already accepted that treatment may cause a victim to 

feel humiliated in his own eyes, even if there is no public element (see 

Tyrer, cited above). Clearly, the applicant's feeling of humiliation was 

aggravated by the public nature of his treatment. 

46.  The applicant did not have a record that might have led to fears for 

security and there is no evidence that he posed a danger to himself or to 

others or that he had previously committed criminal acts or acts of self-

destruction or violence against others. The Court attaches particular 

importance to the fact that in their observations the Government did not 

provide any explanation justifying the need for handcuffs. 

47.  The Court cannot discern any ground for accepting that it was 

necessary for the applicant to be seen in handcuffs during his arrest and the 

searches. It therefore considers that in the particular context of the case, 

exposing him to public view wearing handcuffs was intended to arouse in 

him feelings of fear, anguish and inferiority capable of humiliating and 

debasing him and possibly breaking his moral resistance. 

48.  In the light of these considerations, the Court concludes that, in the 

exceptional circumstances of the applicant's case, wearing handcuffs 

constituted degrading treatment in breach of Article 3 of the Convention. 

There has therefore been a violation of that provision. 

... 

IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

55.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party.” 

A.  Damage 

56.  The applicant claimed 297,792 euros (EUR) in respect of pecuniary 

damage, on account of the loss of earnings sustained as a result of his 
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6.5 Pour ce qui est de l’affirmation de l’auteur selon laquelle il lui a été interdit de porter la 
barbe et de faire sa prière pendant les offices religieux et que ses livres de prière lui ont été 
confisqués, le Comité réaffirme que la liberté de manifester sa religion et sa conviction par le 
culte, l’accomplissement des rites, les pratiques et l’enseignement englobe des actes très variés 
et que le concept de culte comprend les actes rituels et cérémoniels exprimant une conviction, 
ainsi que différentes pratiques propres à ces actes. En l’absence de toute explication de la part 
de l’État partie concernant les allégations de l’auteur formulées aux paragraphes 2.3 à 2.6, le 
Comité conclut qu’il y a eu violation de l’article 18 du Pacte. 

6.6 Pour ce qui est des allégations de l’auteur relatives aux atteintes à sa vie privée et à sa 
dignité, et en l’absence de toute explication de la part de l’État partie, le Comité conclut qu’il 
y a eu violation des droits de l’auteur en vertu de l’article 17. 

7. Le Comité des droits de l’homme, agissant en vertu du paragraphe 4 de l’article 5 du 
Protocole facultatif se rapportant au Pacte international relatif aux droits civils et politiques, 
estime que les faits dont il est saisi font apparaître une violation de l’article 7, du paragraphe 3 
de l’article 9, du paragraphe 1 de l’article 10, du paragraphe 3 c) de l’article 14, de l’article 17 
et de l’article 18 du Pacte. 

8. En vertu du paragraphe 3 a) de l’article 2 du Pacte, le Comité considère que l’auteur a droit 
à un recours utile sous la forme d’un dédommagement pour le traitement qu’il a subi. L’État 
partie est tenu de veiller à ce que des violations analogues ne se reproduisent pas à l’avenir. 

9. Étant donné qu’en adhérant au Protocole facultatif, l’État partie a reconnu que le Comité 
avait compétence pour déterminer s’il y avait eu ou non violation du Pacte et que, conformément 
à l’article 2 du Pacte, il s’est engagé à garantir à tous les individus se trouvant sur son territoire 
et relevant de sa compétence les droits reconnus dans le Pacte et à assurer un recours utile et 
exécutoire lorsqu’une violation a été établie, le Comité souhaite recevoir de l’État partie, dans un 
délai de 90 jours, des renseignements sur les mesures prises pour donner effet à ses constatations. 
L’État partie est prié de publier les constatations du Comité. 

 

[Adopté en anglais (version originale), en espagnol et en français. Paraîtra ultérieurement en 
arabe, en chinois et en russe dans le rapport annuel du Comité à l’Assemblée générale.] 
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123.  The Court further observes that the police officers were found 

guilty of coercion and incitement to coercion respectively, under the 

provisions of German criminal law, for their conduct in their interrogation 

of the applicant which was in contravention of Article 3. However, the 

Court notes that they were sentenced for this contravention only to very 

modest and suspended fines. The Court reiterates in this connection that it is 

not its task to rule on the degree of individual guilt (see Öneryıldız v. Turkey 

[GC], no. 48939/99, § 116, ECHR 2004-XII, and Nachova and Others v. 

Bulgaria [GC], nos. 43577/98 and 43579/98, § 147, ECHR 2005-VII), or to 

determine the appropriate sentence of an offender, those being matters 

falling within the exclusive jurisdiction of the national criminal courts. 

However, under Article 19 of the Convention and in accordance with the 

principle that the Convention is intended to guarantee rights that are not 

theoretical or illusory, but practical and effective, the Court has to ensure 

that a State’s obligation to protect the rights of those under its jurisdiction is 

adequately discharged (see Nikolova and Velichkova, cited above, § 61, 

with further references). It follows that while the Court acknowledges the 

role of the national courts in the choice of appropriate sanctions for 

ill-treatment by State agents, it must retain its supervisory function and 

intervene in cases of manifest disproportion between the gravity of the act 

and the punishment imposed. Otherwise, the State’s duty to carry out an 

effective investigation would lose much of its meaning (see Nikolova and 

Velichkova, cited above, § 62; compare also Ali and Ayşe Duran, cited 

above, § 66). 

124.  The Court does not overlook the fact that the Frankfurt am Main 

Regional Court, in determining D.’s and E.’s sentences, took into 

consideration a number of mitigating circumstances (see paragraph 50 

above). It accepts that the present application is not comparable to other 

cases concerning arbitrary and serious acts of brutality by State agents 

which the latter then attempted to conceal, and in which the Court 

considered that the imposition of enforceable prison sentences would have 

been more appropriate (compare, for instance, Nikolova and Velichkova, 

cited above, § 63, and Ali and Ayşe Duran, cited above, §§ 67-72). 

Nevertheless, imposing almost token fines of 60 and 90 daily payments of 

EUR 60 and EUR 120 respectively, and, furthermore, opting to suspend 

them, cannot be considered an adequate response to a breach of Article 3, 

even seen in the context of the sentencing practice in the respondent State. 

Such punishment, which is manifestly disproportionate to a breach of one of 

the core rights of the Convention, does not have the necessary deterrent 

effect in order to prevent further violations of the prohibition of ill-treatment 

in future difficult situations. 

125.  As to the disciplinary sanctions imposed, the Court notes that 

during the investigation and trial of D. and E., both were transferred to posts 

which no longer involved direct association with the investigation of 
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criminal offences (see paragraph 50 above). D. was later transferred to the 

Police Headquarters for Technology, Logistics and Administration and was 

appointed its chief (see paragraph 52 above). In this connection, the Court 

refers to its repeated finding that where State agents have been charged with 

offences involving ill-treatment, it is important that they should be 

suspended from duty while being investigated or tried and should be 

dismissed if convicted (see, for instance, Abdülsamet Yaman, cited above, 

§ 55; Nikolova and Velichkova, cited above, § 63; and Ali and Ayşe Duran, 

cited above, § 64). Even if the Court accepts that the facts of the present 

case are not comparable to those at issue in the cases cited herein, it 

nevertheless finds that D.’s subsequent appointment as chief of a police 

authority raises serious doubts as to whether the authorities’ reaction 

reflected, adequately, the seriousness involved in a breach of Article 3 – of 

which he had been found guilty. 

126.  As to the additional requirement of compensation in order to 

remedy a breach of Article 3 at national level, the Court observes that the 

applicant availed himself of the possibility of seeking compensation for the 

damage sustained as a result of the violation of Article 3. However, his 

application for legal aid to bring such official liability proceedings, 

following a remittal, has itself, apparently, been pending for more than three 

years and, consequently, no hearing has yet been held and no judgment 

given on the merits of his claim. The Court would observe that, in practice, 

it has made awards under Article 41 of the Convention in respect of non-

pecuniary damage in view of the seriousness involved in a violation of 

Article 3 (see, among many other authorities, Selçuk and Asker, cited above, 

§§ 117-18). 

127.  In any event, it considers that appropriate and sufficient redress for 

a Convention violation can only be afforded on condition that an application 

for compensation remains itself an effective, adequate and accessible 

remedy. Excessive delays in an action for compensation, in particular, will 

render the remedy ineffective (compare, mutatis mutandis, Scordino (no. 1), 

cited above, § 195, in respect of compensation for non-compliance with the 

“reasonable time” requirement of Article 6). It finds that the domestic 

courts’ failure to decide on the merits of the applicant’s compensation claim 

for more than three years raises serious doubts as to the effectiveness of the 

official liability proceedings in the circumstances of the present case. The 

authorities do not appear to be determined to decide on the appropriate 

redress to be awarded to the applicant and thus have not reacted adequately 

and efficiently to the breach of Article 3 at issue. 

128.  The Court further notes that in the applicant’s submission, redress 

for the authorities’ breach of Article 3 could only have been granted by also 

excluding, at his trial, all items of evidence obtained as a direct result of the 

violation of that Article. It observes that in its case-law as it stands, it has 

generally considered compliance with the requirements of an investigation 
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2003 

-     
2002 

- 
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- 
1992 

- 
2013 
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1995 

- 
1932 

-       
1977. 

- 
2002 

-         
2013 2014 

-           
2002 

- 
2007 

-         
2003 
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-   
2001 
- 

1993 
-            

2003 
- 

1997 
-   

2008 

- 1975 
-           

1997 

- 
2010 

- 
1976 

- 
           

1988 
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- 
1989 

-           
2009 

-            
2006 

-             
31979 

-          
1984 

- 
2004 

-            
2009 

-           
1973 

- 
1976 

-            
2013 
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- 
2011 

-          
1991 

- 
2005 

 
- 

2010. 
- 

2005. 
 

2004 
- 

1995. 
- 

1999 
 

2003. 
- 

2008. 
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- 
2007. 

 
1998 

 
1989 

 
2013 

-
2009. 

-
 2011. 

-
2003. 

-
1992. 

 
1992 

 
–2008 



 قائمة المراجع
 

332 
 

-
2014. 

 
1999 
 

- karel vasak, les démontions internationales des droits de l’homme, 
Publié en 1978 par l'Organisation des Nations Unies pour 
l'éducation, la science et la culture UNESCU, paris. 

 
1  
-    6

24. 

- 
1989 

- 
292013 

- 
2007 

-        03
2004. 

-  03
2005 



 قائمة المراجع
 

333 
 

-  97 07
081998. 

- 
111980 

- 
– 2003 

- 
132015 

- 
 

2013 

-           
232007 

- 
2002. 

- 
2003 

- 
2005 

-            
2001 
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-          
2003 

- 
2013 

-            
2005 

2  

- 

2005. 

 
           

2000 
3  

  
 

www.airh.com 
  

2609201317:30
http://fiqh.islammessage.com/NewsDetails.aspx?id=4951 
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 

1  

 
2003 2004 

2  

-   
2005 2006 

    
2012 

- 
2011 2010 

 

 

- 1963 

- 1976 

- 1989 

- 199616 0106
2016142016 

 
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1  

 97 07061997
12061997 

 12 01122012
012012 

 12 04122012

022012 

-    12 05    122012
022012 

2  

- 66 155081966
481966. 

-   66 156  08 1966    
491966 

-  71 28  22 1971    
381971 

- 75 58231975
781975 

- 85 051608
1985 
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- 89 11051989
271989 

-   89 28  31 1989  
041990 

- 90 14021990 
231990 

- 90 1731199035
1990 

 01 1510200466 155
081966712004 

- 06 0120
2006142006. 

- 06 03
282006122006 

-  08 09  25 2008   
232008 

-  11 10    22 2011   37
032011 

15 02232015
402015 

 
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3  

 91 1964199129
1991 

  72 3810197215
1982 

 93 12115199320
2191 16141991
631993 

 07 1582720073603
2007. 

 

1  

- 1968 

- 1948 

- 1966 

- 1948 

 - 1980 

-         1987  

- 1998 
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2  

  

-          
2014 

-           
 

-         
2010 

-             19
2006. 

-  1966
 

- 1013CPT/Inf 2000 

- CPT/Inf 93/12
 

- 31 

- 
1955

663 24 3119572076 
62131977 
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- 
 

-   UN Doc 2007 

CCPR/C/DZA/CO/3 

- 
43173

19882015 

- 

37194

19822015 

  

- european  court  of  human  rights,  CASE  OF  OTHMAN  (ABU  
QATADA) v. THE UNITED KINGDOM, (Application no. 8139/09). 
- Adolfo Drescher Caldas v. Uruguay, Communication No. 
43/1979, U.N. Doc. Supp. No. 40 (A/38/40) at 192 (1983), human 
right library, university minnoesota 

 
- 

1998. 
  

1999 
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 01  

 13  

 15  

 16  

 16  

 16  

 20  

 23  

 23  

 36  

 43  

 44  

 45  

 55  

 91  

 102  

 102  

 104  

 116  

 133  

 134  

 134  

 135  

 142  

 142  

 142  

 146  
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 150  

 151  

 153  

 155  

 155  

 156  

 157  

 159  

 160  

 161  

 162  

 162  

 165  

 168  

 169  

 172  

 176  

 178  

 179  

 179  

 180  

 183  

 189  

 201  

 202  

 203  

 205  
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 207  

 210  

 214  

 214  

 214  

 225  

 236  

 238  

 239  
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Résumé 
 La protection criminelle est la plus sévère de toutes les formes de la protection légale 
des droits de l’homme, où l’état mobilise les règles du droit pénale pour tracer le cadre légal de 
la pratique des droits et de libertés fondamentales dont chacun doit y obéir que ce soit les 
autorités ou les personnes. Les personnes doivent pratiquer leurs libertés dans la limite de la loi 
et personne ne doit saisir leur droit de pratiquer cette liberté dans un minimum garanti par la 
loi. 
 En cas de franchir ces limites, le droit pénal intervient avec ses règles afin de protéger la 
liberté violée par saisie ou par abus d’utilisation.   
L’autorité pour punir le criminel utilise des moyens qui forment à leur tour un danger sur les 
droits et libertés fondamentales et pour cela le législateur les a entouré par un ensemble de 
 critères légaux  qui doivent être respectés afin de ne pas perdre  une liberté pour 
protéger une autre. 
 Dans cette thèse il sera étudié à quel point le législateur a réussi dans la protection des 
droits de l’homme dans le cadre de la justice pénale intérieure que ce soit dans les procédures 
pénales ou les règles objectives. 
Mots clés : droits de l’homme, protection criminelle, enquête préliminaire, procès pénal, droits 
personnels, libertés fondamentales. 

 
Abstract 
 The criminal protection is the most severe of all forms of human rights legal protection. 
The state mobilizes the rules of criminal law to draw the legal framework for the practice of 
rights and fundamental freedoms everyone must obey either the authorities or persons. People 
should practice their freedoms within the limits of the law and no one should seize their right of 
practice freedom in a minimum guaranteed by the law. 
 Once those limits have been crossed the criminal law interferes with its rules to protect 
freedom violated either by seizure or abuse of use. 
 To  punish  the  criminal  the  authority  uses  means  which  in  turn  form  a  danger  to  the  
fundamental rights and freedoms and that the legislator has surrounded them with a set of legal 
criteria  that  must  be  met  in  order  not  to  lose  a  freedom  to  protect  another.  
 In this thesis it will be investigated how the legislator has succeeded in protecting human 
rights in the context of interior criminal justice either in criminal proceedings or objective rules. 
Keywords: human rights, criminal protection, preliminary investigation, criminal trial, personal 
rights, fundamental freedoms. 


